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ADVERSE  ACTIONS 

Refugio  Covarrubias  v. 
Department  of  the 
Treasury,  U.S.  Customs 
Service 
DA07528310171 
October  3,  1984* 

When  the  agency  indefinitely  sus- 
pended appellant,  appellant  appealed 
to  the  Board’s  regional  office,  and  the 
presiding  official  sustained  the  action. 
Appellant  then  petitioned  for  review 
which  the  Board  granted.  The  Board 
stated  that  the  issue  in  appellant’s 
case  was  whether  the  agency’s  refusal 
to  vacate  appellant’s  indefinite  sus- 
pension was  reasonable,  considering 
that  the  suspension  was  based  solely 
on  appellant’s  indictment;  that  the 
indictment  was  later  dismissed;  and 
that  the  agency  restored  appellant  to 
duty  without  taking  any  further  action 
against  him. 

According  to  the  record,  appellant — a 
customs  patrol  officer — was  indicted 
for  trying  to  gain  entry  into  the  United 
States  for  a Mexican  alien  who  pur- 
portedly was  not  legally  entitled  to 
enter.  The  agency  indefinitely  sus- 
pended appellant  pending  the  outcome 
of  criminal  proceedings.  Based  on 
information  that  the  alien  had  pre- 
viously been  issued  a local  crossing 
card  and  was  entitled  to  enter  the  Uni- 
ted States  legally,  the  U.S.  Attorney 
moved  for  dismissal  of  the  indictment, 
and  the  indictment  was  subsequently 
dismissed.  The  agency  immediately 
returned  appellant  to  work  and  did  not 
take  any  further  administrative  action. 

The  Board  noted  that  even  though 
appellant’s  misconduct  occurred  when 
he  was  off-duty,  testimony  indicated 
that  the  charges  were  work-related. 

The  Board  agreed  with  the  presiding 
official’s  finding  that  nexus  existed 
between  the  criminal  violation  and 
appellant’s  position. 


"■Editor’s  Note:  Beginning  with  this 
issue,  we  will  no  longer  index  the 
Board  orders. 


The  Board  found  that  the  court’s 
reasoning  in  Brown  v.  Department  of 
Justice,  715  F.2d  662  (D.C.  Cir.  1983) 
applied  in  appellant’s  case,  even 
though  Brown  involved  an  acquittal 
and  appellant’s  case  involved  a dis- 
missal of  an  indictment.  The  Board 
noted  that  in  Brown,  the  court  held 
that  an  agency  may  not  continue  a 
suspension  indefinitely  after  the 
employee  is  either  acquitted  or  con- 
victed of  the  charges  in  the  indictment. 
At  that  point,  the  agency  must  either 
initiate  an  adverse  action  based  on  the 
misconduct  or  reinstate  the  employee. 

The  Board  pointed  out  that  in  appel- 
lant’s case,  the  motion  for  dismissal  of 
the  indictment  appeared  to  have  been 
based  on  indication  that  no  prosecu- 
tion was  warranted.  Further,  the 
Board  noted  that  apparently,  had  the 
facts  been  known  at  the  time,  no 
indictment  would  have  been  sought 
and  no  indefinite  suspension  would 
have  been  initiated  by  the  agency. 

Therefore,  the  Board  reversed  the 
initial  decision  and  ordered  the  agency 
to  cancel  the  indefinite  suspension. 

Gene  D.  Edmond  v. 
Tennessee  Valley 
Authority 

AT07528210460 
October  9,  1984 

Appellant  was  removed  from  his 
position  of  warehouseman.  The  agency 
alleged  that  while  on  duty,  appellant 
attacked  a coworker,  Leonard  P.  Raul- 
ston,  and  pinned  him  against  a wall. 
When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding 
official  sustained  the  agency’s  action. 
Appellant  then  petitioned  for  review. 

The  Board  pointed  out  that  appellant 
and  Raulston  differed  significantly  in 
their  versions  of  the  incident  in  ques- 
tion, appellant  claiming  that  no  physi- 
cal altercation  occurred  and  Raulston 
claiming  that  appellant  choked  and 
kicked  him.  The  Board  noted  that 
there  were  no  eyewitnesses  to  the  fight; 
however,  several  people  stated  that 
Raulston  had  red  marks  on  his  neck. 
Witnesses  for  appellant  stated  that 


Raulston  had  been  seen  drunk  and 
carrying  weapons  at  work.  They  added 
that  Raulston  had  a reputation  for 
being  untruthful. 

The  Board  noted  that  appellant  tried 
to  introduce  additional  evidence  to 
support  his  claim  that  his  supervisor 
was  biased  towards  him.  He  argued 
that  the  testimony  would  be  material 
in  determining  whether  his  supervisor 
proposed  his  removal  because  he 
believed  Raulston’s  allegations  or 
because  he  disliked  appellant.  Ruling 
that  such  testimony  would  be  irrele- 
vant, the  presiding  official  refused  to 
allow  appellant  to  present  those  wit- 
nesses. The  Board  found  that  the  pre- 
siding official’s  exclusion  of  the  wit- 
nesses was  wrong. 

The  Board  stated  that  the  testimony 
at  issue  could  have  established  an 
alternative  explanation  for  the  action 
against  appellant  and  that  another 
explanation  was  certainly  a possibility 
in  considering  the  evidence  of  an 
unprovoked  attack.  The  Board  also 
pointed  out  that  the  only  direct 
testimony — that  of  appellant  and 
Raulston— was  contradictory  and  that 
Raulston’s  credibility  was  impeached 
by  unrebutted  testimony. 

The  Board  also  noted  that  the  agen- 
cy’s reasons  for  selecting  the  removal 
penalty  were  unclear.  The  Board  noted 
that  although  the  proposing  and  decid- 
ing officials  considered  a lesser 
penalty,  they  chose  removal  because 
they  felt  that  a lesser  penalty  would 
not  have  been  effective.  The  Board 
stated  that  under  such  circumstances, 
testimony  on  alleged  bias  by  appel- 
lant’s supervisor — the  proposing 
official— was  very  relevant  and  should 
not  have  been  excluded.  The  Board 
therefore  vacated  the  initial  decision 
and  remanded  it  to  the  regional  office 
for  further  adjudication. 

Brenda  D,  McKeithan  v. 
Department  of  the  Navy 

PH07528310411 
October  10,  1984 

The  agency  removed  appellant  from 
her  position  as  a toolroom  mechanic 
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helper.  She  consequently  filed  a dis- 
crimination complaint  with  the  agency 
in  December  1979  and  appealed  to  the 
Board  in  July  1981.  The  presiding  offi- 
cial dismissed  the  appeal,  finding  that 
appellant  had  not — as  required  by  5 
C.F.R.  § 1201.154(a)(2)— filed  her 
appeal  within  one  year  after  filing  the 
discrimination  complaint.  The  presid- 
ing official  stated  that  appellant  could 
appeal  to  the  Board  within  20  days 
after  the  agency’s  final  decision  on  her 
discrimination  complaint. 

Appellant  subsequently  appealed  to 
the  Board’s  regional  office.  A second 
presiding  official  found  that  the  appeal 
was  untimely  since  it  was  not  filed 
within  one  year  after  the  filing  of  the 
discrimination  complaint.  The  presid- 
ing official  found  that  the  first  presid- 
ing official  was  wrong  in  stating  that 
appellant  could  appeal  to  the  Board 
following  the  agency’s  final  decision 
on  the  discrimination  complaint. 

The  presiding  official  also  deter- 
mined that  the  regulatory  time  limit 
for  filing  an  appeal  should  not  be 
waived.  He  pointed  out  that  too  much 
time  had  passed,  that  some  witnesses 
were  no  longer  available,  and  that  the 
agency  believed  the  case  was  closed 
because  appellant  did  not  appear  for 
her  discrimination  hearing  at  the 
agency.  Appellant  petitioned  for 
review. 

The  Board  explained  that  the  agency 
has  120  days  to  resolve  a discrimina- 
tion complaint.  When  the  matter  is  not 
resolved  or  a formal  decision  is  not 
issued  in  that  period,  the  appellant 
may  appeal  to  the  Board  within  a one- 
year  period  after  filing  the  complaint 
with  the  agency.  Therefore,  the  Board 
noted,  the  time  limit  for  filing  an 
appeal  ends  at  the  close  of  the  one-year 
period. 

The  Board  noted  that  in  appellant’s 
case,  appellant’s  one-year  period  for  fil- 
ing ended  in  December  1980.  However, 
appellant  did  not  file  an  appeal  until 
March  1983. 

The  Board  considered  whether  appel- 
lant showed  good  cause  for  her 
untimely  filing.  Appellant  originally 
filed  with  the  Board  seven  months 
after  the  one-year  filing  period  had 
lapsed.  The  Board  noted  that  such 
delay  was  caused  by  the  slow  investi- 
gatory process  for  the  discrimination 
complaint,  as  well  as  appellant’s  pas- 
siveness in  pursuing  her  rights.  The 
Board  pointed  out,  however,  that  the 
presiding  official  did  not  consider 
whether  good  cause  existed  for  the 
untimely  filing,  but  dismissed  the 
appeal  without  prejudice. 

The  Board  stated  that  further  delay 
occurred  between  the  time  the  appeal 
was  dismissed  and  the  time  of  appel- 


lant’s second  appeal  to  the  Board. 
Appellant  attributed  the  delay  to  error 
in  the  presiding  official’s  statement  of 
her  rights.  The  Board  agreed  and 
found  that  appellant  was  not  negligent 
in  pursuing  her  appeal  as  instructed 
by  the  presiding  official. 

The  Board  addressed  the  presiding 
official’s  finding  that — in  light  of  the 
change  in  availability  of  the  agency’s 
witnesses  and  the  agency’s  belief  that 
the  case  was  closed — prejudice  would 
occur  if  the  time  limit  were  waived. 

The  Board  stated,  however,  that  the 
agency  did  not  show  that  the  wit- 
nesses no  longer  recalled  the  incidents 
surrounding  appellant’s  removal.  The 
Board  also  found  no  merit  to  the  agen- 
cy’s arguments  about  the  unavailabil- 
ity of  witnesses.  Further,  the  Board 
noted  that  even  though  the  passage  of 
time  would  inhibit  the  parties’  ability 
to  present  their  cases,  appellant  was  not 
responsible  for  the  delay. 

The  Board  also  stated  that  appel- 
lant’s failure  to  appear  for  her  discrim- 
ination hearing  did  not  constitute  a 
waiver  of  her  right  to  a hearing  before 
the  Board,  since  appellant  diligently 
pursued  her  rights  as  she  learned  of 
them.  The  Board  therefore  found  good 
cause  established  for  waiving  the  time 
limitation.  It  reopened  the  case  and 
remanded  it  for  further  proceedings. 


Wilfred  R.  Phipps  v. 
Department  of  Health  and 
Human  Services 

NY07528210674 
October  9,  1984 

The  agency  petitioned  the  Board  for 
review  after  the  presiding  official  re- 
versed its  action  of  August  28,  1982 
downgrading  appellant,  finding  no 
showing  that  the  demotion  promoted 
efficiency  of  the  service.  The  reasons 
given  for  the  downgrade  were  that 
appellant  was  occupying  a GM-14  posi- 
tion through  a series  of  temporary 
promotions — the  last  expiring  August 
31,  1982 — and  because  the  permanent 
occupant  of  that  slot  (Ms.  Elaine  Willi- 
ams) had  returned. 

The  Board  granted  the  petition  and 
considered  the  agency’s  contention 
that  the  presiding  official  erred.  The 
agency  contended  that  the  presiding 
official  improperly  relied  on  two  Board 
decisions  ( Quinney  v.  Department  of 
the  Navy,  3 MSPB  123,  125  (1980),  and 
Carter  v.  Department  of  the  Army,  10 
MSPB  457  (1982)).  In  these  cases  the 
Board  held  that  the  phrase  “such 
cause  as  will  promote  the  efficiency  of 
the  service”  does  not  authorize  the 


demotion  of  an  employee  simply 
because  the  agency  selected  a particu- 
lar course  of  action  in  order  to  deal 
fairly  with  another  employee.  The 
agency  said  that  in  the  cited  cases,  two 
employees  had  valid  claims  to  the 
same  position,  but  that  in  this  case  the 
presiding  official  had  determined  that 
the  claim  of  the  permanent  employee 
was  superior  to  appellant’s,  and  had 
ruled  that  “there  is  no  question  that 
the  rights  of  Ms.  Williams  to  the  posi- 
tion take  precedence  to  appellant’s.” 

Here,  the  agency  argued  that  Quin- 
ney and  Carter  were  not  analagous 
because  two  valid  claims  did  not  exist 
to  the  same  position.  It  said  that  Ms. 
Williams’  return  to  the  GM-14  posi- 
tion was  sufficient  to  show  that  appel- 
lant’s demotion  promoted  the  effi- 
ciency of  the  service.  Moreover,  the 
agency  alleged  that  the  expiration  date 
of  August  31,  1982  imposed  by  the 
Office  of  Personnel  Management  was 
the  reason  for  the  demotion.  According 
to  the  agency,  the  presiding  official 
correctly  ruled  that  because  appellant 
had  occupied  the  GM-14  position  as  a 
temporary  promotee  for  longer  than 
two  years,  he  was  entitled  to  adverse 
action  procedures.  The  presiding  offi- 
cial also  found  that  absent  a showing 
that  appellant  violated  any  of  his 
duties  or  responsibilities  in  the  higher 
grade,  the  agency  could  not  justify  the 
demotion  after  three  years  of  tempo- 
rary appointments  in  the  position 
simply  on  the  grounds  of  administra- 
tive convenience.  He  held  that  the 
return  of  Ms.  Williams  to  her 
position — even  with  her  superior  claim 
to  it — was  insufficient  to  show  promo- 
tion of  the  efficiency  of  the  service  by 
a preponderance  of  the  evidence. 

The  Board  found  that  the  agency 
had  proven  that  appellant’s  demotion 
promoted  the  efficiency  of  the  service — 
that  the  showing  that  Mrs.  Williams 
was  returning  to  her  position  was  suf- 
ficient to  show  efficiency  of  the  service, 
since  placement  of  two  individuals  in 
one  position  does  not  promote  such 
efficiency.  The  Board  did  not  agree 
with  the  presiding  official’s  compari- 
son of  this  case  with  Quinney  and 
Carter  because  appellant  had  no  valid 
claim  to  the  GM-14  position.  It  went  on 
to  say  that  the  expiration  of  the  tem- 
porary appointment  alone  constituted 
sufficient  cause  for  promoting  effi- 
ciency of  the  service.  Also,  it  said  that 
the  term  of  the  last  temporary  appoint- 
ment was  made  clear  to  appellant 
when  he  accepted  it;  all  an  agency 
need  do  on  expiration  of  a temporary 
promotion  exceeding  two  years  is  to 
give  an  employee  adverse  action 
procedures  and  establish  that  the 
appointment  expired  of  its  own  accord. 
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For  these  reasons,  the  Board  re- 
versed the  initial  decision  and  sus- 
tained the  demotion.  However,  it 
directed  the  agency  to  amend  the 
action  form  (SF-50)  reflecting  the  expi- 
ration of  the  last  temporary  promotion 
so  that  it  showed  August  31,  1982  as 
the  ending  date.  Appellant  was 
entitled  to  back  pay  for  the  additional 
three  days  in  the  GM-14  position  in 
accordance  with  the  provisions  of  the 
Back  Pay  Act.  5 USC  5596. 


Leroy  Pletten  v.  Department 
of  the  Army 

CH07528210178,  CH07528210288, 
CH07528010099,  CH07528090201, 
CH07528110619,  and 
CH34438210381 
October  24,  1984 

Appellant’s  physicians  advised  that 
appellant  should  not  work  in  an  envi- 
ronment with  tobacco  smoke.  Because 
the  agency  could  not  reasonably 
accommodate  appellant's  physical 
requirements,  it  placed  him  in  an 
enforced  leave  status.  Appellant  sub- 
sequently appealed  to  the  Board’s 
regional  office.  The  presiding  official 
found— and  the  Board  later  agreed— 
that  appellant’s  placement  in  the 
enforced  leave  status  was  not  an 
action  appealable  to  the  Board. 

Appellant  then  petitioned  to  the 
Equal  Employment  Opportunity 
Commission  (EEOC).  EEOC  found 
that  the  agency  did  not  show  that  it 
had  reasonably  accommodated  appel- 
lant and  that  the  Board’s  decision  con- 
stituted an  incorrect  interpretation  of 
regulations.  EEOC  therefore  referred 
the  case  to  the  Board  for 
reconsideration. 

While  appellant’s  case  was  pending 
at  EEOC,  he  appealed — to  the  Board’s 
regional  office — the  agency’s  refusal  to 
allow  him  to  return  to  work  after  the 
Office  of  Personnel  Management 
denied  his  disability  retirement  appli- 
cation and  the  ageny’s  action  remov- 
ing him  from  his  position  as  a position 
classification  specialist.  The  presiding 
official — considering  the  reports  from 
appellant’s  physicians— found  that  a 
total  ban  on  smoking  at  the  agency 
installation  where  appellant  worked 
would  be  the  only  accommodation  that 
would  produce  the  smoke-free  environ- 
ment appellant  needed  to  do  his  job 
without  endangering  his  health,  find- 
ing a total  ban  to  be  an  unreasonable 
accommodation,  the  presiding  official 


affirmed  appellant’s  removal  and  dis- 
missed the  appeal  concerning  the 
agency’s  denial  of  appellant’s  request 
to  return  to  duty. 

The  Board  reopened  appellant’s  case 
to  consider  EEOC’s  position  and  the 
issue  of  accommodating  a need  for  a 
smoke-free  work  environment;  also, 
appellant  petitioned  for  review. 

The  Board  found  that  appellant  was 
a handicapped  person  within  the 
meaning  of  29  C.F.R.  § 1613.702(a) 
because  of  his  chronic  asthma  condi- 
tion. The  Board  further  found  that 
appellant’s  condition  could  only  be 
accommodated  by  a totally  smoke-free 
environment  throughout  the  agency 
facility,  because  appellant’s  job 
required  him  to  move  around  the  entire 
facility.  However,  the  Board  concluded 
that  a total  ban  on  smoking  was  not  a 
reasonable  accommodation.  The  Board 
pointed  out  that  such  a ban  would  be 
difficult  to  enforce  and  would  impose 
an  undue  hardship  on  the  agency’s 
operation.  Further,  a ban  could  violate 
the  collective  bargaining  agreement 
and  could  contravene  agency  regula- 
tion which  allowed  smoking  in  private 
offices,  corridors,  lobbies,  and 
restrooms. 

The  Board  determined,  therefore, 
that  appellant  was  not  ready,  willing, 
and  able  to  work  and  was  not  sus- 
pended when  he  was  placed  on 
enforced  leave.  The  Board  sustained 
appellant’s  removal  and  found  that  the 
presiding  official  correctly  dismissed 
appellant’s  appeal  of  the  agency’s  re- 
fusal to  permit  him  to  return  to  work. 


William  D.  Sweeney  v. 
General  Services 
Administration 

CH07528410072 
October  9,  1984 


The  agency  removed  appellant,  a 
custodial  laborer,  for  taking  govern- 
ment property  (four  ashtrays)  and  for 
smoking  marijuana  in  a supply  room. 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding 
official  found  that  the  agency  proved 
its  charges.  Nonetheless,  the  presiding 
official  mitigated  the  penalty  to  a 60- 
day  suspension,  based  on  factors 
including  appellant’s  10  years  of  ser- 
vice, the  non-supervisory  nature  of  his 
position,  and  his  cooperation  in  the 
investigation.  The  agency  petitioned 
for  review,  arguing  that  the  presiding 
official  incorrectly  applied  Douglas  v. 
Veterans  Administration,  5 MSPB  313 
(1981).  The  Board  agreed  that  the  pre- 
siding official  wrongly  substituted  his 


judgment  for  the  agency’s  in  reducing 
the  penalty. 

The  Board  determined  that  the 
agency  had  weighed  the  relevant  fac- 
tors in  selecting  the  penalty.  The 
Board  noted  that  appellant  held  a 
position  of  trust  in  that  he  was  under 
limited  supervision  and  had  acccess  to 
goverment  property.  The  Board  stated 
that  appellant  abused  the  privileges  of 
this  position,  even  though  the  govern- 
ment property  he  took  was  of  minimal 
value.  Further,  the  Board  noted  that 
appellant  “violatejdj  general  federal 
standards  of  conduct  for  any  person 
using  a federal  building  . . .”  when  he 
used  marijuana  while  on  duty. 

The  Board  found  that  the  presiding 
official  erred  in  not  considering  a writ- 
ten reprimand  from  August  1982  as  a 
past  disciplinary  record.  Also,  the 
Board  compared  appellant’s  case  to 
Miguel  v.  Department  of  the  Army,  727 
F.2d  1081  (Fed.  Cir.  1984)  and  found 
that  the  two  cases  differed.  It  noted 
that  the  employee  in  Miguel  had  24 
years  of  service,  numerous  commenda- 
tions, and  no  previous  disciplinary 
record  and  was  not — like  appellant — 
charged  with  on-duty  use  of 
marijuana. 

Considering  the  seriousness  of  appel- 
lant’s offenses  and  his  past  record,  the 
Board  concluded  that  removal  was  a 
fair  penalty.  It  therefore  affirmed  the 
initial  decision  as  modified  and  sus- 
tained the  agency’s  action. 


Carla  B.  Travaglini  v. 
Department  of  Education 

DC07528110641 
October  1,  1984 

This  case  came  before  the  Board  on 
a petition  for  reconsideration  from  the 
Office  of  Personnel  Management 
(OPM).  Although  the  Board  depied  the 
petition,  it  reopened  the  case  S&  recon- 
sideration on  its  own  motion. 

According  to  the  record,  the  agency 
appointed  appellant  under  the  Ram- 
speck  Act  to  the  competitive-service 
position  of  management  analyst,  GS- 
12.  Before  appellant’s  appointment, 
OPM  audited  the  agency’s  personnel 
function,  found  appellant  unqualified 
for  the  GS-12  position,  and  ordered  the 
agency  to  take  corrective  action.  The 
agency  subsequently  cancelled  appel- 
lant’s appointment  and  reappointed 
her  retroactively  to  the  position  of 
management  analyst,  GS  9. 

On  appeal,  the  presiding  official 
found  that  the  agency  erred  in  demot- 
ing appellant  without  affording  her  the 
adverse  action  procedures  provided  by 
5 U.S.C.  § 7513.  The  presiding  official 
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therefore  reversed  the  action  and 
ordered  the  agency  to  reinstate  appel- 
lant to  her  former  position.  Petitioning 
for  review,  the  agency  and  OPM 
argued  that  adverse  action  procedures 
were  not  required  to  correct  an  unlaw- 
ful appointment.  The  Board  disagreed. 

The  Board  held  that  “an  individual 
who  shows  that  he  was  otherwise 
entitled  to  adverse  action  procedures 
does  not  lose  that  protection  merely 
because  the  agency’s  action  was  based 
on  an  unlawful  appointment”  unless 
the  appointment  violated  statutory 
prohibition  so  that  the  appointee  was 
not  qualified  for  civil  service  appoint- 
ment or  unless  the  appointee  commit- 
ted fraud  or  misrepresented  informa- 
tion regarding  the  appointment. 

After  the  Board’s  decision,  the  court 
held  in  Devine  v.  Sutermeister,  724  F. 

2d  1558  (1983),  that  an  adverse  action 
based  on  an  appointment  obtained 
through  material  misrepresentation 
cannot  be  taken  against  an  employee 
covered  by  § 7513  without  providing 
him  adverse  action  procedures.  In 
accordance  with  the  court’s  decision, 
the  Board  modified  its  decision  in 
appellant’s  case  and  held  that  an 
agency  must  use  § 7513  procedures  to 
take  an  adverse  action  against  an 
employee  based  on  material  misrepres- 
entation in  his  appointment  as  long  as 
that  individual  is  otherwise  covered  by 
§ 7513. 

Raymond  W.  Walker  v. 
Department  of  the  Air 
Force 

DA07528410165 
October  25,  1984 

Appellant’s  removal  for  unauthor- 
ized absence  excessive  absentee- 
ism was  sustained  by  the  presiding 
official.  Appellant  petitioned  for 
review. 

According  to  the  record,  appellant 
was  absent  from  work  for  almost  a 
year  before  the  agency  proposed  his 
removal.  All  but  a mbnth  of  this 
absence  was  covered  by  leave  without 
pay  (LWOP).  The  agency  then  placed 
appellant  in  an  absent  without  leave 
(AWOL)  status. 

The  Board  stated  that  AWOL  was 
generally  a valid  reason  for  removing 
an  employee.  The  Board  noted,  how- 
ever, that  in  appellant’s  case,  he  filed 
for  disability  retirement  about  two 
months  before  his  absence  began  and 
requested  LWOP  almost  a month 
before  he  was  placed  in  an  AWOL  sta- 
tus. The  Board  further  noted  that  the 
agency's  regulations  stated  that  LWOP 
was  appropriate  “[f]or  protecting  an 


employee’s  status  and  benefits  pending 
final  action  by  the  [Office  of  Personnel 
Management]  on  his  claim  for  disabil- 
ity retirement,  after  all  sick  and 
annual  leave  have  [sic]  been 
exhausted.” 

The  Board  pointed  out  that  the 
agency  knew  of  appellant’s  pending 
application  for  disability  retirement. 
The  Board  noted  that  the  agency 
claimed  that  it  disapproved  appellant’s 
request  for  LWOP  because  appellant’s 
position  needed  to  be  filled  by  an 
employee  who  was  available  for  regu- 
lar full-time  duty.  However,  the  record 
showed  that  the  agency  had  been  able 
to  assign  appellant’s  duties  to  other 
personnel  during  the  period  before  the 
agency  disapproved  appellant’s  request 
for  LWOP.  Further,  four  and  one-half 
months  after  the  effective  date  of  the 
removal,  the  agency  still  had  not  filled 
appellant’s  position.  Therefore,  the 
Board  concluded  that  the  agency’s  dis- 
approval of  appellant’s  request  for 
LWOP  was  an  abuse  of  discretion. 

As  for  the  excessive  absenteeism 
charge,  the  Board  found  that  the 
agency  failed  to  show  that  appellant’s 
absence  burdened  the  agency  enough 
to  justify  appellant’s  removal.  The 
Board  therefore  reversed  the  initial 
decision  and  ordered  the  agency  to 
cancel  appellant’s  removal. 

COMPLIANCE 

Guy  Spezzaferro,  et  al.  v. 
Federal  Aviation 
Administration 
BN075281F0717COMP 
October  25,  1984 

Appellants  petitioned  for  review  of 
an  initial  decision  dismissing  their 
petitions  for  enforcement  for  lack  of 
jurisdiction.  In  the  petitions  for 
enforcement,  appellants  alleged  that 
their  back  pay  awards  should  have 
included  the  overtime  pay  they  would 
have  earned  had  they  not  been 
removed. 

Citing  Ritchey  v.  U.S.  Postal  Service , 
10  MSPB  22  (1982),  the  Board 
explained  that  it  previously  held  that 
it  lacked  the  authority  to  order  agen- 
cies to  award  back  pay  upon  reversal 
of  a personnel  action.  The  Board 
stated  also  that  in  Blanchard  v. 
Department  of  the  Navy,  10  MSPB  340 
(1982),  it  held  that  it  had  no  authority 
to  review  the  merits  of  petitions  of 
enforcement  alleging  error  in  back  pay 
awards.  Noting  that  it  subsequently 
overruled  Ritchey,  the  Board  stated 
that  it  was  now  overruling  Blanchard 
and  similar  decisions  as  well. 


Based  on  appellants’  case,  the  Board 
held  that  it  has  the  authority  to  adju- 
dicate the  merits  of  petitions  for 
enforcement  which  allege  agency  error 
in  awarding  back  pay  under  a Board 
order  reversing  a personnel  action.  The 
Board  stated  that  after  resolving  the 
factual  and  legal  issues  in  a petition 
for  enforcement,  it  would  instruct  the 
agency  to  calculate  and  pay  the 
employee  the  amount  of  back  pay  due 
as  a result  of  the  Board’s  decision. 

The  Board  discussed  the  sources  of 
its  authority  to  review  petitions  for 
enforcement  of  back  pay  awards.  The 
Board  explained  that  such  authority 
derived  from  Reorganization  Plan  No. 

2 of  1978  and  the  Civil  Service  Reform 
Act  of  1978,  which  transferred  to  the 
Board  the  former  Civil  Service  Com- 
mission’s authority  to  award  back  pay 
and  gave  the  Board  the  authority  to 
enforce  compliance  with  its  orders.  The 
Board  also  stated  that  its  authority  to 
review  the  merits  of  back  pay  awards 
was  reflected  in  Congress’  intent  that 
the  Board’s  enforcement  power  be 
broad. 

The  Board  noted  that  it  reevaluated 
its  previous  holdings  regarding  these 
back  issues  in  light  of  Kerr  v.  National 
Endowment  for  the  Arts,  726  F.2d  730 
(Fed.  Cir.  1984),  a decision  in  which 
the  Federal  Circuit  ruled  that  the 
Board  was  required  to  make  a “sub- 
stantive evaluation”  of  an  employee’s 
allegations  regarding  his  “sham”  rein- 
statement. The  Board  added  that 
although  the  courts  had  not  ruled  spe- 
cifically on  the  Board’s  authority  to 
award  back  pay  and  to  enforce  such 
awards,  the  action  of  several  courts 
showed  that  they  regarded  such 
authority  as  within  the  Board’s  power. 

The  Board  also  pointed  out  that  its 
authority  regarding  back  pay  awards 
was  consistent  with  Congress’  intent 
to  discourage  forum  shopping  between 
the  Federal  Labor  Relations  Authority 
(FLRA),  the  Equal  Employment 
Opportunity  Commission  (EEOC),  and 
the  Board.  The  Board  discussed  the 
disparity  that  occurs  if  both  FLRA  and 
EEOC  have  the  authority  to  award 
back  pay  and  the  Board  does  not. 

The  Board  noted  that  under  the  view 
that  the  Board  lacked  the  authority  to 
enforce  back  pay  awards,  the  employee 
was  required  to  seek  relief  from  the 
General  Accounting  Office  or  to  file 
suit  in  the  Claims  Court  or  a federal 
district  court.  Based  on  appellants’ 
case,  however,  the  Board  determined 
that  prevailing  appellants  were  no 
longer  required  to  seek  back  pay  in 
another  agency  or  in  the  courts.  The 
Board  therefore  reversed  the  initial 
decision  in  this  case  and  remanded  the 
case  for  further  adjudicaton. 
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The  other  appellants  affected  by  the 
Board’s  order  in  this  case  were: 
ALBERT,  Harold;  BANKS,  Carol; 
BARON,  Richard;  BATES,  Donald; 
COLE,  Lawrence;  FOLEY,  Michael; 
LABRIE,  Leon;  LALIBERTE, 
Armand;  MacDONALD,  Francis; 
MAGGI,  William;  MURPHY,  Patrick; 
PETERS,  Mary;  and  TAYLOR, 
Ronald. 


DISABILITY  RETIREMENT 

Emile  W.  Lee  v.  Office  of 
Personnel  Management 

SF831L8410419 
October  1,  1984 

In  March  1983,  appellant  applied  to 
the  Office  of  Personnel  Management 
(OPM)  for  disability  retirement.  While 
this  application  was  pending,  appel- 
lant requested  that  the  agency  change 
his  position  from  general  engineer, 
GM-13,  to  program  analyst,  GS-12.  The 
agency  granted  such  request.  OPM 
subsequently  issued  a reconsideration 
decision  denying  appellant’s  applica- 
tion for  disability  retirement. 

Appellant  appealed  to  the  Board's 
regional  office.  OPM  then  filed  a 
motion  to  dismiss  the  appeal,  arguing 
that  appellant’s  voluntary  downgrade 
ended  his  eligibility  for  disability 
retirement  from  the  general  engineer 
position.  The  presiding  official  dis- 
missed the  appeal  for  lack  of  jurisdic- 
tion, and  appellant  petitioned  for 
review. 

Appellant  contended  that  based  on 
information  he  received  from  the 
agency  and  OPM.  he  believed  that  his 
downgrade  would  not  adversely  affect 
his  disability  retirement  application. 
The  Board  noted,  however,  that  appel- 
lant neither  identified  who  gave  him 
the  alleged  misinformation  nor  submit- 
ted evidence  to  support  such 
allegation. 

Further,  appellant  alleged  that  in 
accepting  the  downgrade  he  was  act- 
ing under  duress  caused  by  OPM’s 
delay  in  issuing  a determination.  The 
Board  explained  that  in  establishing 
duress,  an  appellant  must  show  “(1) 
that  one  side  involuntarily  accepted 
the  terms  of  another;  (2)  that  circum- 
stances permitted  no  other  alternative; 
and  (3)  that  said  circumstances  were 
the  result  of  coercive  acts  of  the  oppo- 
site party.” 

The  Board  found  that  appellant’s 
argument  failed  to  meet  the  criteria  to 
establish  duress.  It  noted  that  appel- 
lant merely  alleged  that  he  was  forced 
to  accept  the  downgrade  because  of 


OPM’s  delay.  Appellant  stated  that  he 
had  used  all  of  his  leave  and  that  he 
was  afraid  of  being  removed  for  inabil- 
ity to  perform  in  the  general  engineer 
position.  The  Board  pointed  out  that 
appellant  sought  the  downgrade  and 
did  not  show  that  he  had  no  other 
alternatives.  However,  the  Board  noted 
that  appellant  could  have  applied  for 
leave  without  pay  or  could  have  chal- 
lenged a removal  action  had  the 
agency  taken  one. 

Appellant  questioned  OPM’s  applica- 
tion of  FPM  Letter  831-78,  but  the 
Board  found  no  merit  to  the  allegation. 
The  Board  noted  that  the  FPM  Letter 
was  issued  as  guidance  for  the 
requirement  that  an  employee  must  be 
disabled  not  only  for  his  current  posi- 
tion but  also' for  any  vacant  position  at 
the  same  grade  or  pay.  The  Board 
added  that  under  these  guidelines, 
voluntariliy  accepting  a position  at  a 
lower  grade  or  pay  constituted  with- 
drawal of  an  application.  The  Board 
found  that  appellant’s  voluntary 
downgrade  was  subject  to  OPM  Letter 
831-78.  The  Board  therefore  affirmed 
the  initial  decision  as  modified. 


Bernard  P.  Shaughnessy  v. 
Office  of  Personnel 
Management 

AT831L8210838REM 
October  25,  1984 

Appellant’s  case  was  before  the 
Board  to  consider  the  Office  of  Per- 
sonnel Management’s  (OPM)  denial  of 
appellant’s  application  for  disability 
retirement. 

On  appeal,  the  presiding  official  sus- 
tained OPM’s  reconsideration  decision 
denying  the  application.  However,  the 
Board  subsequently  remanded  the  case 
to  the  regional  office  to  consider  appel- 
lant’s eligibility  for  disability  retire- 
ment benefits  under  new  legislation 
amending  5 U.S.C.  § 8337. 

The  Board  explained  that  the 
amendment — which  added  subsection 
8337(h) — permitted,  under  certain  cir- 
cumstances, the  retirement  of  civilian 
technicians  employed  in  the  National 
Guard  who  were  unable  to  qualify  for 
retirement  under  the  standards  of 
§ 8337(a),  but  who  were  separated  from 
their  employment  as  a result  of  a med- 
ical condition  which  disqualified  them 
from  continuing  their  membership  in 
the  National  Guard  or  from  holding 
the  military  grade  required  for  their 
civilian  technician  employment. 

The  Board  noted  that  while  the 
regional  office  was  considering  appel- 
lant’s case  on  remand,  OPM  was 
obtaining  further  information  from 


appellant  regarding  his  eligibility 
under  the  new  subsection.  OPM  argued 
that  since  appellant  appealed  based 
solely  on  the  denial  of  his  application 
under  § 8337(a),  his  entitlement  under 
the  new  subsection  was  not  a matter 
appealable  to  the  Board  until  OPM 
issued  a reconsideration  decision  under 
the  new  provision.  However,  consider- 
ing the  new  subsection  as  new  and 
material  evidence,  the  presiding  offi- 
cial determined  that  the  Board  did 
have  jurisdiction  over  appellant’s 
appeal  and  that  appellant  was  entitled 
to  retirements  benefits  under  § 8337(h). 

OPM  approved  appellant’s  claim 
under  § 8337(h)  just  before  it  received 
the  presiding  official’s  decision.  OPM 
petitioned  for  review  nontheless,  alleg- 
ing that  the  remand  initial  decision  set 
an  erroneous  precedent  by  allowing  de 
novo  review  of  § 8337(h)  claims  by  the 
regional  offices.  The  Board  agreed, 
explaining  that  only  a “final”  OPM 
decision  is  appealable  to  the  Board. 

The  Board  therefore  vacated  the 
remanded  initial  decision. 


PERFORMANCE 

Roy  McDiarmid,  et  al.  v. 

U.S.  Fish  and  Wildlife 
Service,  Department  of  the 
Interior 

HQ1 2058410001 
October  2,  1984 

This  order  resulted  from  the  Board’s 
granting  a petition  to  review  the  Fish 
and  Wildlife  Service’s  (FWS)  imple- 
mentation of  5 C.F.R.  Part  430. 

In  their  request,  two  FWS  merit  pay 
employees  alleged  that  the  agency  was 
using  an  appraisal  system  of  pre- 
established  distributions  of  expected 
performance  levels  in  violation  of  Fed- 
eral regulations  (5  C.F.R.  § 430.203(d) 
(1983)).*The  record  also  supported 
appellant’s  allegation  that  fund 
supervisors  had  arbitrarily  lowered 
the  1982  ratings  of  appellants  by 
imposing  a percentage  limitation  on 
the  number  of  level  I and  level  II 
ratings. 

The  FWS  acknowleged  that  some 
supervisors  had  automatically  limited 
the  highest  ratings  to  35  percent  of  the 
employees  in  their  funds,  but  con- 
tended this  was  not  unlawful.  The 
agency  also  said  that  the  use  of  such 
rating  quotas  resulted  from  supervi- 
sors' misunderstanding  and  misappli- 
cation of  instructions.  It  said  these 
instructions  were  intended  merely  to 
guide.  Consequently,  the  FWS  issued 
new  instructions,  defining  the  35  per- 
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cent  figure  mentioned  in  this  and  ear- 
lier instructions  as  “strictly  a guide- 
line.” It  also  cautioned  supervisors 
against  pre-established  rating  distri- 
bution patterns,  and  voluntarily 
awarded  both  petitioners  level  II  rat- 
ings for  1982  plus  retroactive  pay. 

In  view  of  this,  of  the  agency’s  move 
to  dismiss  the  proceeding  as  moot,  and 
the  petitioners’  having  no  objection  to 
that  motion,  the  Board  agreed  that  the 
dispute  was  moot.  It  dismissed  the 
petition. 

% sjc  sje  sjs  5j« 

By  Federal  Register  notice  dated 
June  26,  1984,  the  Board  provided 
interested  parties  the  opportunity  to 
file  amicus  briefs  in  certain  appeals  of 
agency  actions  taken  under  5 U.S.C. 

§ 4303.  The  Board  subsequently 
received  comments  on  issues  of  law 
common  to  appeals  regarding  unaccept- 
able performance.  It  considered  these 
comments  in  issuing  the  decisions  in 
the  six  appeals  summarized  below. 


Montine  B.  Callaway  v. 
Department  of  the  Army 

PH04328310029 
October  22,  1984 

Appellant,  a secretary,  was  removed 
for  unacceptable  performance.  The 
agency  claimed  that  appellant  failed  to 
perform  satisfactorily  in  two  critical 
elements  of  her  position,  specifically  in 
performance  standards  which  involved 
courtesy  and  proper  file  maintenance. 
The  agency  charged  appellant  with 
two  substantiated  complaints  of  dis- 
courteous conduct  (her  performance 
standard  allowed  none)  and  with  eight 
filing  discrepancies  (her  performance 
standard  provided  that  more  than  two 
were  unacceptable). 

Appellant  appealed  to  the  Board’s 
regional  office.  The  presiding  official 
reversed  the  removal,  finding  that  the 
agency  did  not  prove  its  charges  by 
substantial  evidence.  The  agency  peti- 
tioned for  review. 

The  Board  addressed  the  presiding 
official’s  finding  that  the  performance 
standard  for  courtesy  was  improper 
because  it  was  an  absolute  perfor- 
mance standard.  The  I^oard  found 
nothing  in  the  statutory  language  of  5 
U.S.C.  § 4302(b)(1)  or  in  the  legislative 
history  to  preclude  the  use  of  absolute 
performance  standards.  Therefore,  the 
Board  concluded  that  its  scope  of 
review  of  absolute  standards — as  of  all 
standards— was  limited  to  determining 
whether  the  agency  had  abused  its 


discretion  in  establishing  the  perform- 
ance standard. 

However,  reviewing  § 4302  and  the 
legislative  history,  the  Board  stated 
that  establishing  absolute  performance 
standards  would  generally  be  incon- 
sistent with  congressional  intent  in 
enacting  the  performance  provisions  of 
the  Civil  Service  Reform  Act  of  1978 
and  could,  therefore,  constitute  an 
abuse  of  discretion. 

The  Board  pointed ‘out  that  Chapter 
43  required  each  agency  to  develop 
performance  appraisal  systems  to  pro- 
vide a basis  for  training,  rewarding, 
reassigning,  promoting,  reducing  in 
grade,  retaining,  and  removing 
employees. 

The  Board  stated  that  absolute  per- 
formance standards  which  did  not 
measure  above-satisfactory  perform- 
ance did  not  provide  a basis  for  per- 
sonnel actions  rewarding  employees 
and  instead  provided  only  a basis  for 
demoting  or  removing  appellants. 

The  Board  noted,  however,  that 
establishing  an  absolute  performance 
standard  was  not  always  an  abuse  of 
discretion.  It  pointed  out  that  some- 
times aspects  of  an  employee’s  perform- 
ance had  to  be  measured  by  absolute 
standards — for  instance,  when  death, 
injury,  breach  of  security,  or  signifi- 
cant loss  of  money  could  result  from  a 
single  failure  to  meet  a performance 
standard.  The  Board  added  that  the 
use  of  an  absolute  standard  would  not 
necessarily  prevent  an  agency  from 
using  a performance  rating  to  reward 
an  employee,  if  other  job  elements  of 
the  performance  appraisal  plan  had 
non-absolute  performance  standards  to 
measure  above-satisfactory 
performance. 

The  Board  concluded  that  if  an 
appellant  challenged  an  absslute  per- 
formance standard,  the  Board  would 
determine  whether  the  agency  abused 
its  discretion  in  establishing  the  per- 
fcwsiance  standard.  The  Board  noted 
that  it  would  consider  whether  the 
absolute  performance  standard  pro- 
moted the  statute’s  purposes,  in  light  of 
the  particular  performance  standard, 
job  element,  and  position  involved. 

The  Board  noted  the  agency’s  claim 
that  courtesy  was  an  important  part  of 
appellant’s  job  because  appellant  often 
presented  visitors  with  their  first 
impression  of  the  agency.  The  Board 
pointed  out,  however,  that  the  perform- 
ance standard  at  issue — which  prohi- 
bited rude  or  abusive  behavior  to  any 
visitor,  telephone  caller,  or  staff — could 
result  in  appellant’s  removal  for  one 
violation,  however  insignificant.  The 
Board  therefore  found  that  the  agency 
abused  its  discretion  in  establishing  an 


absolute  performance  standard  in 
appellant’s  case. 

The  Board  stated  that  courtesy  was 
a valid  subject  for  a performance 
standard,  but  that  congressional  and 
administrative  guidance  advised 
against  making  it  an  absolute  perfor- 
mance standard.  The  Board  pointed 
out  that  in  Chapter  75  actions,  Con- 
gress provided  for  discipline  for  dis- 
courteous conduct  but  provided  only  a 
suspension  of  14  days  or  less  for  four 
instances  of  misconduct  within  a one- 
year  period.  The  Board  added  that  the 
Federal  Personnel  Manual  advised 
against  requiring  traits  that  were  diffi- 
cult to  measure  and  document.  The 
Board  concluded  that  appellant’s  per- 
formance standard  regarding  courtesy 
was  invalid. 

The  Board  next  addressed  the  charge 
regarding  maintenance  of  files.  The 
performance  standard  stated  that 

No  more  than  two  errors  detected 
during  the  annual  files  inspection 
will  be  acceptable,  and  no  more  than 
two  misplaced,  previously  filed 
papers  during  the  rating  period  will 
be  acceptable. 

The  Board  found  that  the  agency 
failed  to  proved  that  appellant  per- 
formed unacceptably  in  this  critical 
element  because  the  agency  did  not 
notify  appellant  that  the  inspection 
which  revealed  appellant’s  filing  errors 
was  the  “annual  files  inspection” 
referred  to  in  the  performance 
standard. 

After  determining  that  the  agency’s 
action  could  not  be  sustained  under 
Chapter  43,  the  Board  considered 
whether  the  action  could  be  main- 
tained under  Chapter  75.  Citing  Sand- 
land  v.  General  Services  Administra- 
tion, MSPB  Docket  No. 

PH04328310205  (October  22,  1984)  (see 
page  10  of  this  issue),  the  Board  stated 
that  § 7512(d)  precluded  the  applica- 
tion of  Chapter  75  to  any  action 
brought  under  a performance  appraisal 
system  approved  by  the  Office  of  Per- 
sonnel Management.  The  Board  noted 
that  it  would  be  unfair  to  convert  a 
Chapter  43  action  to  a Chapter  75 
action  because  “it  would  be  tanta- 
mount to  permitting  the  agency  to 
change  charges  after  failing  to  prove 
its  initial  ones.”  The  Board  therefore 
held  that  an  action  brought  under 
§ 4303  could  not  be  converted  to  a 
Chapter  75  action  after  the  Board 
determined  that  the  agency  established 
a performance  standard  that  violated 
§ 4302(b)(1).  The  Board  affirmed  the 
initial  decision  as  modified  and 
ordered  the  agency  to  cancel  appel- 
lant’s removal. 
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John  A.  Gende  v. 

Department  of  Justice, 
Bureau  of  Prisons 

CH07528410223 
October  22,  1984 

Appellant’s  case  concerned  the  issue 
of  whether  agencies  have  a choice  of 
pursuing  performance-based  actions 
under  either  5 U.S.C.  § 7513  or  § 4303 
or  whether  § 4303  is  the  only  procedure 
for  such  actions. 

According  to  the  record,  appellant — 
an  electrician  foreman — was  demoted 
under  5 U.S.C.  § 7513.  The  agency 
charged  that  appellant’s  careless 
workmanship  and  failure  to  follow 
agency  policy  and  the  National  Elec- 
tric Code  resulted  in  the  agency  losing 
$4,000. 

When  appellant  appealed  to  the 
Board’s  regional  office,  the  presiding 
official  sustained  the  charges.  Despite 
appellant’s  contention  that  the  agency 
should  have  taken  the  demotion  action 
under  § 4303,  the  presiding  official 
found  that  the  agency  properly  took 
the  action — which  the  agency  claimed 
was  based  on  misconduct  rather  than 
poor  performance — under  § 7513.  Rely- 
ing on  Wells  v.  Harris,  1 MSPB  199 
(1979),  the  presiding  official  concluded 
that  an  agency  could  choose  either 
§ 7513  or  § 4303  in  taking  an  action  for 
unacceptable  performance. 

The  Board  first  discussed  whether 
Wells  covered  the  issue  of  electing  to 
follow  either  Chapter  75  or  Chapter  43 
in  taking  performance-based  actions 
effected  after  October  1,  1981.  The 
Board  noted  that  Wells — which 
addressed  whether  the  interim  regula- 
tions which  the  Office  of  Personnel 
Management  (OPM)  established  for 
Chapter  43  were  proper — did  not 
directly  address  the  question  of 
whether  use  of  Chapter  75  was  an 
option.  The  Board  stated,  however, 
that  both  the  Board  and  the  courts  had 
interpreted  Wells  as  giving  agencies  a 
choice  between  § 4303  and  § 7513. 

The  Board  noted  that  OPM  regula- 
tions in  Part  430  and  Part  432  required 
agencies  to  implement  an  OPM- 
approved  performance  appraisal  sys- 
tem no  later  than  October  1,  1981  but 
also  permitted  agencies  to  take 
performance-based  actions  under 
Chapter  75  while  such  systems  were 
being  completed.  Noting  that  the 
courts  did  not  address  the  exclusive 
application  of  Chapter  43  for 
performance-based  actions  effected 
after  the  interim  period,  the  Board 
found  that  neither  Wells  nor  the  court 
decisions  adopting  Wells  disposed  of 
the  issue  of  whether  § 4303  was  the 
only  available  procedure. 


The  Board  added  that  the  issue  of 
whether  an  agency  could  convert  a 
defective  Chapter  43  action  to  a Chap- 
ter 75  action  had  resulted  in  a number 
of  inconsistent  Board  decisions.  The 
Board  therefore  determined  that  Wells 
required  modification  in  that  “holding 
the  agencies  may  effect  performance- 
based  Chapter  75  actions  after  October 
1,  1981  is  impossible  to  reconcile  with 
specific  provisions  of  the  Reform  Act.” 

The  Board  reviewed  the  legislative 
history  of  the  Civil  Service  Reform  Act 
of  1978  and  found  no  specific  state- 
ment by  Congress  that  in  enacting 
Chapter  43,  it  was  prohibiting  use  of 
Chapter  75  to  effect  performance-based 
actions.  The  Board  stated,  however, 
that  the  legislative  history  contained 
persuasive  indications  that  Congress 
intended  performance-based  removal 
and  demotion  actions  to  be  effected 
exclusively  under  Chapter  43. 

The  Board  discussed  Congress’  rea- 
sons for  amending  Chapter  43,  noting 
that  Congress  found  Chapter ,75  proce- 
dures ineffective  for  removing  poor 
performers.  Therefore,  the  Board  noted, 
Congress  amended  Chapter  43  to 
require  agencies  to  establish  new  per- 
formance appraisal  systems  to  provide 
a basis  for  taking  personnel  actions 
such  as  removal  and  demotion.  The 
Board  stated  that  Congress  clearly 
intended  that  agency  decisions  to 
remove  or  retain  employees  were  to  be 
based  on  § 4302  performance  appraisal 
systems.  It  added  that  in  initiating  a 
framework  for  performance-based 
actions.  Congress  also  wished  to  pro- 
tect employees  from  actions  based  on 
ad  hoc  performance  standards  that 
were  never  communicated  to  the 
employees. 

The  Board  further  noted  that  in  an 
effort  to  expedite  actions  based  on  poor 
performance,  Congress  allowed  agen- 
cies the  benefit  of  a less  cumbersome 
standard  of  proof  than  that  for  actions 
based  on  misconduct.  The  Board  stated 
that  Congress  intended  that  the  Board 
apply  the  substantial  evidence  stan- 
dard to  all  performance-based  actions. 
The  Board  concluded  that  Congress 
intended  Chapter  43  to  be  the  exclusive 
vehicle  for  performance-based  actions 
and  that  § 7513  provided  no  authority 
for  agencies  to  effect  performance-based 
actions  after  October  1,  1981. 

The  Board,  however,  noted  that  there 
were  exceptions  to  the  rule.  It 
explained  that  agencies  could  bring 
Chapter  75  actions  based  on  insubor- 
dination when  the  charges  only 
involved  an  employee’s  intentional 
refusal  to  perform.  The  Board  noted 
that  another  exception  occurred  when 


the  agency’s  charges  were  based  on 
performance  but  the  agency  was  able 
to  establish  that  providing  the 
employee  with  an  opportunity  to  show 
acceptable  performance  before  propos- 
ing the  action  would  result  in  injury, 
death,  breach  of  security,  or  great 
monetary  loss. 

The  Board  next  discussed  the  stand- 
ards it  would  apply  in  determining 
whether  an  action  was  based  solely  on 
performance.  The  Board  stated  that  it 
would  presume  that  a performance- 
based  Chapter  75  action  effected  after 
October  1,  1981  was  void  unless  the 
agency  showed  that  (1)  the  action  was 
based  solely  on  misconduct  rather 
than  performance  or,  on  both;  (2)  the 
action  was  one  of  the  exceptions  to  the 
rule  as  described  above;  or  (3)  the 
action  should  be  excepted  from  the  rule 
based  on  public  policy  or  other 
considerations. 

The  Board  explained  that  in  deter- 
mining whether  Chapter  75  actions 
were  based  on  performance  or  miscon- 
duct, it  would  presume  that  charges 
relating  directly  to  an  employee’s  criti- 
cal or  non-critical  elements  of  perform- 
ance standards  were  performance- 
based.  The  Board  stated  that  it  would 
also  presume  that  charges  relating 
directly  to  an  employee’s  duties  and 
responsibilities  were  performance- 
based. 

The  Board  then  provided  rationale 
for  a partially  prospective  application 
of  its  decision  in  this  case.  It  noted 
that  its  ruling  in  this  case  was  a new 
rule  of  law  requiring  the  modification 
of  Wells.  The  Board  stated,  however, 
that  “a  totally  retroactive  application 
of  this  decision  would  impose  a sub- 
stantial inequity  on  agencies  which 
have  relied  on  Wells  to  take 
performance-based  Chapter  75 
actions.’’  The  Board  therefore  con- 
cluded that  a partially  prospective 
application  of  this  decision  would  be 
appropriate. 

The  Board  noted  that  the  decision  in 
this  case  would  be  effective  on  the  31st 
day  after  the  issuance  date.  It  stated 
that  it  would  apply  the  decision  to 
agency  actions  effected  after  the  30- 
day  period  and  would  reverse  actions 
which  were  improperly  effected  under 
Chapter  75.  The  Board  pointed  out, 
however,  that  in  cases  where  an 
agency  effected  an  action  before  the 
end  of  the  30-day  period,  the  Board 
would  provide  the  agency  with  the 
opportunity  to  have  the  action  recon- 
sidered under  Chapter  43.  Accordingly, 
the  Board  vacated  the  initial  decision 
and  remanded  appellant's  case  to  the 
regional  office  for  further  adjudication. 
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Thomas  J.  Griffin  v. 

Department  of  the  Army 

CH07528210163 
October  22,  1984 

Appellant’s  case  was  one  of  several 
listed  in  a Federal  Register  notice  (see 
above)  regarding  common  issues  in 
cases  involving  unacceptable  per- 
formance. 

The  common  issue  in  appellant’s 
case  was  proving  that  a performance 
appraisal  plan  was  reviewed  and 
approved  by  the  Office  of  Personnel 
Management  (OPM).  Several  sub- 
issues were  included.  These  were: 

A.  Whether  the  agency’s  comp- 
pliance  with  5 U.S.C.  4304  [which 
requires  OPM  to  review  each  agen- 
cy’s performance  appraisal  system 
and  determine  whether  it  meets 
statutory  requirements]  and 

5 C.F.R.  430.301  (1983)  [which 
required  agencies  to  implement 
approved  performance  appraisal 
systems  by  October  1,  1981]  is  an 
element  of  proof  in  an  action  taken 
under  5 U.S.C.  4303. 

B.  If  so,  what  burden  of  proof  and 
evidentiary  standards  are  applica- 
ble to  the  issue  of  the  agency’s 
compliance  with  5 U.S.C.  4304  and 
5 C.F.R.  430.301  (1983)? 

C.  When  an  agency  brings  an 
action  under  5 U.S.C.  4303  after 
October  1,  1981  . . . under  what  cir- 
cumstances, if  any,  should  the 
Board  consider  the  action  under  the 
standards  of  5 U.S.C.  Chapter  75  in 
the  absence  of  proof  of  compliance 
with  these  provisions? 

Appellant — removed  for  unaccept- 
able performance — appealed  to  the 
Board’s  regional  office.  Finding  that 
the  agency  failed  to  prove  that  it  had 
in  effect  a performance  appraisal  sys- 
tem approved  by  OPM  before  taking 
the  action  against  appellant,  the  pre- 
siding official  determined  that  appel- 
lant’s appeal  should  be  adjudicated 
under  5 U.S.C.  Chapter  75,  and  the 
presiding  official  therefore  required 
proof  by  a preponderance  of  the  evi- 
dence. Concluding  that  the  agency  did 
not  support  its  charge  by  preponderant 
evidence,  the  presiding  official  ordered 
the  agency  to  cancel  appellant’s 
removal. 

The  agency  then  petitioned  for 
review,  questioning  the  presiding  offi- 
cial’s requirement  that  it  proved  that 
its  performance  appraisal  system  was 
approved  by  OPM.  The  Board  con- 
sidered the  submissions  made  in  con- 
junction with  the  petition  for  review, 
as  well  as  the  amicus  briefs  filed  as 


the  result  of  the  Federal  Register 
notice. 

The  Board  explained  that  5 U.S.C. 

§ 4302(a)  requires  that  each  agency 
develop  a performance  appraisal  sys- 
tem that  provides  for  periodic  ap- 
praisals of  employee  job  performance; 
that  encourages  employee  participation 
in  establishing  performance  standards; 
and  that  uses  performance  appraisals 
as  the  basis  for  actions  such  as  promo- 
tion, reassignment,  and  removal.  The 
Board  also  stated  that  the  Civil  Ser- 
vice Reform  Act  of  1978  provides  that 
OPM  review  and  approve  all  perform- 
ance appraisal  systems.  The  Board 
noted  its  holding  in  Wells  v.  Harris, 

1 MSPB  199  (1979),  that  an  agency 
may  not  take  an  action  for  unaccepta- 
ble performance  under  Chapter  43, 
unless  it  has  an  OPM-approved  per- 
formance appraisal  system  in  place. 

Discussing  appellant’s  case,  the 
Board  disagreed  with  the  agency’s 
contention  that  the  presiding  official 
should  have  taken  official  notice  of  the 
agency’s  OPM-approved  performance 
appraisal  system.  The  Board  pointed 
out  that  the  fact  that  an  agency  has 
such  an  appraisal  system  “is  neither 
common  knowledge  nor  readily 
verifiable.” 

The  Board  explained  that  the  propo- 
nent of  an  action  generally  bears  the 
burden  of  proof.  It  noted  that  whether 
a performance  appraisal  system  has 
been  aproved  by  OPM  “is  peculiarly 
within  the  knowledge  of  the  agency” 
and  not  information  to  which  an 
employee  would  have  ready  access. 

The  Board  concluded  that  the  burden 
was  the  agency’s  to  show  that  it 
obtained  OPM  approval  before  taking 
a Chapter  43  action  and  that  substan- 
tial evidence  must  be  offered  as  proof. 

The  Board  noted  that  the  only  such 
evidence  from  the  agency  was  a state- 
ment in  the  letter  of  proposed  removal 
that  the  applicable  performance 
standards  were  formulated  under  the 
agency’s  general  performance  apprai- 
sal system.  The  Board,  therefore, 
found  no  proof  that  the  agency’s  per- 
formance appraisal  system  had  been 
approved  by  OPM  before  appellant 
was  removed  under  Chapter  43.  How- 
ever, the  Board  pointed  out  that  the 
presiding  official  raised  the  issue  of 
lack  of  evidence  after  the  close  of  the 
record  and  noted  that  he  should  have 
given  the  parties  an  opportunity  to 
address  the  issue. 

The  Board  also  addressed  the  agen- 
cy’s argument  that  the  presiding  offi- 
cial should  not  have  adjudicated  apel- 
lant’s  case  under  5 U.S.C.  Chapter  75. 
It  agreed  with  such  argument,  noting 
that  in  Gende  u.  Department  of  Jus- 


tice, MSPB  Docket  No.  CH07528410223 
(October  22,  1984)  ( see  page  7 of  this 
issue),  it  held  that  an  action  based  on 
unacceptable  performance  alone  must 
be  brought  under  Chapter  43  exclu- 
sively where  the  agency  effected  the 
action  after  October  1,  1981.  The  Board 
found  that  the  reasoning  in  Gende  that 
demotions  and  removals  based  solely 
on  performance  must  be  brought  only 
under  Chapter  43  also  applied  to  actions 
taken  after  October  1,  1981  under 
Chapter  43  but  found  to  be  defective. 
The  Board  explained  that  if  a Chapter 
43  agency  action  were  found  to  be 
defective,  the  action  could  not  then  be 
converted  to  a Chapter  75  action. 

The  Board  noted  that  in  Gende,  it 
decided  to  permit  actions  taken  before 
31  days  after  the  date  of  that  decision 
to  be  remanded  solely  to  allow  re- 
evaluation  under  Chapter  43.  The 
Board  therefore  decided  that  where  an 
agency  took  an  action  prior  to  30  days 
after  the  date  of  this  decision,  it  will 
remand  those  cases  in  which  the  issue 
of  OPM  approval  was  not  raised  before 
the  close  of  the  record.  This  will  be 
solely  for  the  purposes  of  permitting 
evidence  and  argument  on  whether  the 
agency  had  an  OPM-approved  perform- 
ance appraisal  system  in  place  when 
the  action  in  question  was  taken.  It 
said  the  presiding  official  might  permit 
discovery  on  that  issue  alone  on 
remand.  For  cases  decided  30  days 
after  this  decision’s  issuance  date 
where  there  is  no  proof  of  OPM  appro- 
val, the  action  will  fail. 

The  Board  remanded  appellant’s 
case  to  the  regional  office. 

Leonard  L.  Lisiecki  v. 

Federal  Home  Loan  Bank 
Board 

CH04328410250 
October  22,  1984 

Appellant’s  case  presented  the  issue 
of  whether  the  Board  has  the  authority 
to  modify  removal  or  demotion  actions 
taken  under  5 U.S.C.  § 4303. 

Appellant,  a savings  and  loan  exam- 
iner, was  removed  under  § 4303  for 
unacceptable  performance  in  one  of  the 
critical  elements  of  his  position.  In 
considering  appellant’s  appeal,  the 
presiding  official  found  that  appellant 
did  perform  unacceptably  as  charged 
and  that  the  agency  had  fulfilled  the 
requirement  to  assist  appellant  in 
improving  his  performance. 

As  for  the  penalty,  the  presiding 
official — citing  Douglas  v.  Veterans 
Administration,  5 MSPB  313  (1981) — 
found  that  the  Board  had  the  authority 
to  review  the  agency’s  choice  of  remov- 
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al  or  demotion.  The  presiding  official 
noted  that  appellant  had  worked  satis- 
factorily in  his  position  for  more  than 
10  years  and  that  during  the  improve- 
ment period  afforded  him,  appellant 
had  been  rated  unsatisfactory  in  only 
one  of  four  projects.  The  presiding  offi- 
cial concluded  that  demoting  appellant 
from  a GS-1 1 to  a GS-9  was  the  most 
severe  action  the  agency  could  reason- 
ably take.  The  agency  petitioned  for 
review. 

The  Board  noted  that  amicus  briefs 
submitted  as  the  result  of  the  Board's 
June  26,  1984  Federal  Register  notice 
addressed  the  issue  of  whether  the 
Board  has  authority  to  modify  actions 
taken  under  § 4303.  Those  responding 
stood  on  both  sides  of  the  questions  of 
whether  modifying  Chapter  43  actions 
was  against  Congressional  intent  in 
enacting  the  Civil  Service  Reform  Act 
of  1978  and  of  whether  Douglas 
covered  mitigating  penalties  in  Chap- 
ter 43  actions. 

Noting  that  references  to  misconduct 
were  conspicuously  absent  from  the 
statutory  language  of  Chapter  43  and 
its  legislative  history,  the  Board  stated 
that  “Chapter  43  removal  and  demo- 
tion actions  may  be  viewed  as  a proper 
managerial  means  of  addressing  unac- 
ceptable performance  rather  than  as 
punishment  for  misconduct.” 

The  Board  noted  that  Office  of  Per- 
sonnel Management  (OPM)  regulations 
are  consistent  with  this  view.  The  reg- 
ulations refer  to  “remedial”  actions— 
including  within-grade  denials,  demo- 
tions, and  removals — in  describing  the 
consequences  of  unacceptable  perform- 
ance. The  Board  added  that  in  offering 
guidance  to  agencies,  OPM's  position 
has  been  that  an  employee’s  inability 
to  perform  was  never  cause  for  a 
Chapter  75  action.  OPM  has  recom- 
mended that  agencies  not  include  spe- 
cific remedies  for  poor  performance  in 
their  tables  of  penalties.  OPM  has  also 
provided  that  removal  for  inefficiency 
does  not  bar  an  employee’s  eligibility 
for  a discontinued  service  retirement 
annuity  under  § 8336 — as  long  as  the 
inefficiency  is  not  due  to  misconduct. 
The  Board  concluded  that  Chapter  43 
actions  are  remedial. 

The  Board  pointed  out  that  several 
who  responded  to  the  Federal  Register 
notice  argued  that  Congress  intended 
that  the  Board  have  the  power  to  mod- 
ify penalties  in  Chapter  43  actions  in 
order  to  protect  employees  from  unfair 
or  arb’trary  treatment.  The  Board 
agreed  that  the  statute  and  its  legisla- 
tive history  reflected  a concern  for 
employee  rights  but  concluded  that  it 
did  not  provide  a sufficient  basis  for 
the  Board  to  extend  its  holding  in 
Douglas  to  Chapter  43. 


The  Board  stated  that  the  dominant 
intent  of  Chapter  43  was  to  “simplify 
and  expedite  procedures  for  dismissals 
of  Federal  employees  whose  perform- 
ance is  below  the  acceptable  level.” 

The  Board  also  noted  that  in  an  effort 
to  make  it  easier  to  remove  poor  per- 
formers, Congress  eliminated  the 
requirement  in  Chapter  43  actions  that 
the  agency  show  that  it  action  pro- 
moted the  “efficiency  of  the  service.” 
Congress  also  gave  agencies  a less 
burdensome  standard  of  proof  for 
actions  based  on  unacceptable  perform- 
ance: it  determined  that  such  actions 
should  be  sustained  if  supported  by 
substantial  evidence,  a lighter  burden 
than  the  preponderance  of  evidence 
standard.  Stating  that  Congress  acted 
to  limit  the  Board’s  scope  of  review 
and  standard  of  review  in  Chapter  43 
actions,  the  Board  concluded  that 
Congress  did  not  intend  for  the  Board 
to  modify  Chapter  43  actions. 

The  Board  next  addressed  whether 
Douglas  could  be  applied  to  Chapter  43 
actions.  Agreeing  with  the  majority  of 
respondents  to  the  Federal  Register 
notice,  the  Board  determined  that 
Douglas  was  not  applicable  to  Chapter 
43  actions. 

The  Board  noted  that  it  had  based 
its  ruling  in  Douglas  on  three  factors: 
“(1)  the  fact  that  the  Board’s  predeces- 
sor agency,  the  Civil  Service  Commis- 
sion, had  mitigated  penalties  in  Chap- 
ter 75  actions  and  that  this  authority 
was  inherited  by  the  Board  by  virtue 
of  Reorganization  Plan  No.  2 of  1978; 
(2)  the  Board’s  conclusion  that  the  con- 
tinued exercise  of  this  mitigation 
authority  was  not  inconsistent  with 
either  the  express  statutory  terms  of 
Chapter  75  or  its  legislative  history; 
and  (3)  the  relationship  of  the  penalty 
to  the  efficiency  of  the  service  stand- 
ard in  Chapter  75  actions.”  The  Board 
found  that  none  of  these  grounds  pro- 
vided the  basis  to  extend  Douglas  to 
Chapter  43  actions. 

As  for  the  first  factor,  regarding 
authority  inherited  from  the  Civil  Ser- 
vice Commission,  the  Board  noted  that 
the  Commission  rarely  mitigated  the 
penalty  in  performance-based  Chapter 
75  actions.  Further,  the  Board  stated, 
the  Commission's  pre-Reform  Act 
authority  is  irrelevant  to  Chapter  43 
actions  because  the  Commission’s  mit- 
igating authority  was  exercised  under 
Chapter  75 — not  under  Chapter  43, 
which  did  not  exist  at  that  time. 

As  for  the  second  factor,  regarding 
whether  the  authority  to  mitigate 
would  be  inconsistent  with  Chapter  75, 
the  Board  noted  that  section  905  of 
the  Reform  Act  precluded  it  from  exer- 
cising any  mitigation  authority  if  such 
function  was  “inconsistent  with  any 


provision  of  the  Reform  Art  The 
Board  stated  that  the  same  statutory 
limitation  imposed  by  section  905  was 
applicable  in  this  case,  since  a central 
issue  is  whether  the  Board's  inherited 
modification  authority  extends  to 
Chapter  43  actions.  The  Board  added 
that  another  statutory  limitation  is  at 
5 U.S.C.  § 1205(a)  which  provides  that 
the  Board’s  authority  to  “take  final 
action”  on  any  matter  within  its  juris- 
diction is  expressly  “subject  to  other- 
wise applicable  provisions  of  law'.”  The 
Board  pointed  out  that  through 
§ 1205(a),  it  inherited  its  authority  to 
mitigate  Chapter  75  actions. 

As  for  the  third  factor,  the  close  rela- 
tionship between  the  penalty  and  the 
promotion  of  the  “efficiency  of  the  ser- 
vice,” the  Board  noted  that  it  con- 
sidered the  efficiency  of  the  service  to 
be  the  ultimate  criterion  for  determin- 
ing the  reasonableness  of  the  penalty. 
The  Board  agreed  with  OPM’s  position 
that  the  “argument  made  successfully 
in  Douglas  that  the  penalty  in  an 
adverse  action  is  inexorably  tied  to  the 
promotion  of  the  efficiency  of  the  ser- 
vice requirement  is  totally  inapposite 
in  Chapter  43  performace  actions 
where  that  standard  is  expressly 
inapplicable.” 

The  Board  concluded  that  it  has  no 
authority  to  review  the  agency’s  choice 
of  a demotion  or  removal  action  under 
§ 4303.  Therefore,  it  reversed  the  initial 
decision  as  to  the  presiding  official’s 
finding  modifying  the  agency’s  action. 
The  Board  sustained  the  removal. 

Vice-Chair  Maria  L.  Johnson  dis- 
sented from  the  Board  majority’s  opin- 
ion in  this  case.  She  found  the  Board's 
authority  to  modify  Chapter  43  actions 
“an  inherent  part  of  the  powers  wrhich 
Congress  granted  to  the  Board  under 
5 U.S.C.  § 7701  and  § 1205(a)." 

The  Vice-Chair  noted  that  the  Board 
majority  found  the  fact  that  Congress 
lowered  the  evidentiary  standard  of 
proof  and  eliminated  the  “efficiency  of 
the  service”  requirement  in  Chapter  43 
action^  evidence  of  Congress’  intent  to 
foreclose  any  and  all  review-  by  the 
Board  of  an  agency’s  choice  of  a par- 
ticular Chapter  43  action.  Johnson 
disagreed  with  such  finding,  stating 
that  Congress  intended  thke  Board  to 
review  Chapter  43  penalties  but  to  give 
even  more  deference  to  the  agency’s 
exercise  of  discretion  than  the  Board 
did  in  reviewing  Chapter  75  penalties. 

The  Vice-Chair  discussed  the  need 
for  management  discretion  and  the 
right  of  employees  to  be  protected 
against  arbitrary  actions.  She  found 
that  the  Board  majority  “mistakenly 
believes  that  it  must  choose  one  pur- 
pose to  the  exclusion  of  any  other  in 
construing  Congressional  intent.” 
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Johnson  stated  that  giving  agencies 
absolute  discretion  in  choosing  Chap- 
ter 43  penalties  was  inconsistent  with 
Congressional  intent  to  ensure  that 
employees  are  removed  for  the  right 
reasons.  She  added  that  the  safeguards 
in  the  Reform  Act  which  insure  an 
employee’s  right  to  fair  treatment 
would  be  meaningless  if  the  Board 
lacked  the  authority  to  review  the 
agency’s  choice  of  a Chapter  43 
penalty. 

Vice-Chair  Johnson  stated  that  in 
disregarding  relevant  provisions  of  the 
Reform  Act,  the  Board  majority  over- 
looked indications  that  the  Board’s 
authority  to  modify  penalties  is  an 
inherent  part  of  the  powers  which 
Congress  granted  the  Board  in  the 
Reform  Act.  Johnson  found  that  the 
Board’s  authority  at  § 7701(a)  to  hear 
any  appealable  case  or  to  provide  for  a 
hearing  apply  equally  to  Chapter  75 
and  Chapter  43  actions.  She  added 
that  another  inherent  source  of  the 
Board’s  authority  to  mitigate  in  both 
Chapter  75  and  Chapter  43  actions  is 
§ 1205(a),  which  gives  the  Board  the 
authority  to  “take  final  actions”  on 
any  matter  within  its  jurisdiction. 

Discussing  the  application  of  Doug- 
las, to  Chapter  43  actions,  the  Vice- 
Chair  listed  factors  which  she  believed 
were  relevant  in  determining  the 
appropriateness  of  a Chapter  43 
penalty.  She  stated  that  such  factors 
illustrated  ways  in  which  the  Board 
“could  harmonize  its  inherent  author- 
ity to  review  and  correct  arbitrary 
Chapter  43  sanctions  with  Congres- 
sional intent  to  provide  for  a less 
intrusive  review  of  Chapter  43 
actions.” 

Vice-Chair  Johnson  concluded  that 
the  Board  did  have  the  authority  to 
modify  Chapter  43  penalties.  She 
found  that  in  appellant’s  case,  the 
record  supported  the  mitigating  factors 
which  the  presiding  official  relied  on. 
However,  since  the  parties  did  not  fully 
address  the  issue  of  the  agency’s 
penalty,  the  Vice-Chair  stated  that  the 
Board  should  remand  the  case  to  the 
regional  office  for  further  evidence  and 
findings. 


Leroy  O.  Sandland  v. 
General  Services 
Administration 

PH04328310205 
October  22,  1984 

The  agency  demoted  appellant  for 
failing  to  meet  the  critical  elements  of 
his  position  after  being  provided  with 
a reasonable  opportunity  to  demon- 


strate acceptable  performance.  When 
appellant  appealed  to  the  Board’s 
regional  office,  the  presiding  official 
found  only  one  charge  supported,  that 
appellant  was  deficient  in  one  stan- 
dard of  one  critical  element,  the  presid- 
ing official  did  not  sustain  the  agen- 
cy’s action,  finding  that  appellant 
“was  not  given  a bona  fide  opportunity 
to  demonstrate  acceptable  performance 
as  is  required  by  law,  regulations,  and 
GSA  policy.” 

The  agency  petitioned  for  review.  It 
argued,  among  other  things,  that  the 
presiding  official  was  unclear  as  to 
whether  lack  of  compliance  with 
5 U.S.C.  § 4302(b)(6)  was  a procedural 
error  or  a failure  rendering  the  demo- 
tion unlawful. 

The  Board  described  the  questions  to 
be  resolved  as: 

. . . whether  the  opportunity 
afforded  appellant  to  demonstrate 
acceptable  performance  was  reason- 
able and  in  accordance  with 
5 U.S.C.  Section  4302(b)(6),  on 
which  party  the  burden  of  demon- 
strating compliance  or  non- 
compliance  with  such  provision 
should  fall,  and  the  effect  of  non- 
compliance  on  the  agency’s  action. 

Based  on  appellant’s  case,  the  Board 
held  that  agency  compliance  with 
5 U.S.C.  § 4302(b)(6),  which  provides 
for  an  opportunity  to  demonstrate 
acceptable  performance,  was  an  ele- 
ment of  proof  for  all  actions  taken 
under  § 4303.  The  Board  noted  that  the 
legislative  history  of  the  Civil  Service 
Reform  Act  of  1978  specifically 
referred  to  the  chance  to  improve  per- 
formance as  an  important  part  of  a 
performance  appraisal  system. 

Further,  the  Board  pointed  out  that 
Office  of  Personnel  Management 
(OPM)  regulations  listed  the  opportun- 
ity to  demonstrate  acceptable  perform- 
ance as  one  of  the  two  principal  statu- 
tory requirements  for  actions  based  on 
unacceptable  performance.  The  Board 
added  that  the  amicus  briefs  it 
received  regarding  performance  issues 
almost  universally  supported  the  prop- 
osition that  employees  should  not  be 
subjected  to  § 4303  without  the  protec- 
tion of  § 4302(b)(6). 

The  Board  noted  that  the  presiding 
official  gave  appellant,  as  an  affirma- 
tive defense,  the  burden  to  prove  that 
the  agency  had  not  complied  with 
§ 4302(b)(6).  The  Board  disagreed  with 
the  presiding  official’s  placement  of 
the  burden  of  proof,  stating  that  “the 
opportunity  to  demonstrate  acceptable 
performance  is  an  element  of  the  agen- 
cy’s case  which  must  be  proven  by  the 


requisite  substantial  evidence  standard 
for  all  actions  brought  pursuant  to 
5 U.S.C.  Section  4303.” 

The  Board  explained  that  the  legis- 
lative history  of  5 U.S.C.  § 4302(b)(6) 
emphasized  the  importance  of  that  sec- 
tion as  compared  with  the  procedural 
requirements  which  begin  after  a 
proposal  notice  is  issued.  The  Board 
stated  that  under  § 4303,  an  employee 
has  a substantive  right  to  an 
improvement  period  before  the  agency 
may  institute  a performance-based 
action.  However,  the  Board  noted,  an 
employee’s  performance  during  the 
required  notice  period  does  not  need  to 
be  considered  in  deciding  whether  the 
action  was  appropriate.  The  Board 
pointed  out  that  “the  fact  that  an 
agency  must  comply  with  5 U.S.C.  Sec- 
tion 4302(b)(6)  prior  to  proposing  a 
reduction  in  grade  or  removal  for 
unacceptable  performance  supports  the 
finding  that  the  requirement  is  not  a 
procedure  to  be  followed  in  taking  the 
action,  rather  it  is  a substantive  condi- 
tion precedent.” 

The  Board  stated  that  under  5 U.S.C. 
§ 7701(c)(1)(a),  the  agency  has  the 
burden,  in  Chapter  43  actions,  to  sup- 
port its  decision  by  substantial  evi- 
dence. The  Board  noted  that  the  agen- 
cy’s evidentiary  burden  includes  proof 
that  the  safeguard  provided  by 
§ 4302(b)(6)  was  properly  afforded. 

The  Board  stated  that  in  appellant’s 
case,  the  agency  presented  sufficient 
evidence  to  establish  a prima  facie 
case  of  compliance  with  § 4302(b)(6). 
The  Board  noted,  however,  that  appel- 
lant successfully  rebutted  the  agency’s 
evidence.  The  record  indicated  that 
before  appellant  started  his  60-day 
improvement  period,  his  supervisor 
informed  all  other  branch  chiefs  of 
appellant’s  status  and  stated  that 
appellant  would  soon  be  removed  from 
his  management  position.  The  super- 
visor also  cancelled  some  of  appel- 
lant’s field  trips  and  gave  his  respon- 
sibility for  handling  the  computer 
system  to  another  employee. 

Appellant  testified  that  he  was 
excluded  from  staff  meetings  and  from 
receiving  crucial  memoranda  and  that 
his  authority  was  frequently  under- 
mined. The  Board  stated  that  under 
such  circumstances,  appellant  was 
powerless  to  correct  his  management 
practices  and  therefore  unable  to  de- 
monstrate acceptable  performance.  The 
Board  concluded  that  the  agency  failed 
to  prove  that  appellant  was  given  a 
reasonable  opportunity  to  improve. 

The  Board  therefore  affirmed  the 
initial  decision  as  modified. 
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Karen  Shuman  v. 
Department  of  the 
Treasury 

SE04328410073 
October  22,  1984 

Appellant,  a revenue  officer,  was 
removed  under  5 U.S.C.  § 4303  for 
unacceptable  performance,  and  she 
appealed  to  the  Board’s  regional  office. 
Specifically,  the  agency  charged  that 
appellant  performed  unacceptably  in 
four  critical  elements  of  her  position. 
The  presiding  official  found  that  the 
agency  proved  the  charge  relating  to 
only  one  of  the  four  critical  elements 
but  he  sustained  the  removal 
nonetheless. 

Appellant  petitioned  for  review, 
questioning  the  presiding  official’s 
handling  of  the  burden  of  proof.  The 
presiding  official  sustained  the  charge 
based  on  deficiencies  in  five  out  of 
nine  components  of  the  standard  for 
the  one  critical  element  at  issue.  The 
Board  found,  however,  that  the  presid- 
ing official’s  finding  that  the  testim- 
ony of  appellant  was  as  persuasive  as 
that  of  the  agency  was  not  inconsis- 
tent with  the  finding  that  the  agency 
had  met  its  burden  of  proof. 

Appellant  also  alleged  that  the  pre- 
siding official  wrongly  upheld  the 
removal,  since  he  found  that  the 
agency  “failed  to  follow  the  statutory 
mandate  of  objectivity”  in  developing 
the  performance  element  and  standard 
at  issue  in  the  initial  decision.  The 
Board  explained  that  this  finding  con- 
cerned the  provision  in  § 4302(b)  that 
required  establishing  performance 
standards  that  would  permit  job  per- 
formance to  be  accurately  evaluated 
based  on  objective  criteria.  The  presid- 
ing official  found  that  appellant  had 
not  been  harmed  by  the  agency’s  fail- 
ure to  follow  the  statutory  mandate. 

He  based  such  conclusion  on  his  find- 
ing that  appellant’s  error  rate  was  so 
high  that  even  if  the  agency  had  given 
appellant  numerical  standards  for 
errors,  appellant  very  likely  would  not 
have  met  the  performance  standards 
in  the  critical  element. 

For  the  performance  element  in 
question — which  concerned  the  appli- 
cation of  collection  and  investigative 
skills — the  agency  developed  a nine- 
component  performance  standard.  The 
Board  noted  that  the  components  iden- 
tified the  kind  of  qualitative  determi- 
nations on  which  an  acceptable  rating 
could  be  based,  but  did  not  give  the 
number  or  frequency  of  errors  which 
an  employee  could  make  without  being 
rated  unacceptable. 


The  Board  considered  whether  the 
agency’s  failure  to  establish  perform- 
ance standards  as  required  under 
§ 4302(b)  was  “harmful  error”  or  “not 
in  accordance  with  law.”  The  Board 
explained  that  in  Callaway  v.  Depart- 
ment of  the  Army,  MSPB  Docket  No. 
PH04328310029  (October  22,  1984)  (see 
page  6 of  this  issue),  it  held  that  the 
harmful  error  test  was  not  applicable 
to  actions  taken  under  § 4303  and  that 
when  an  appellant  challenged  on  these 
grounds,  the  agency  had  to  show  that 
its  standards  met  statutory  require- 
ments and  did  not  constitute  an  abuse 
of  discretion. 

The  Board  noted  that  while  § 4302(b) 
required  performance  standards  that 
would  allow  job  performance  to  be 
accurately  evaluated  based  on  objec- 
tive criteria,  that  section  qualified  such 
requirement  with  the  phrase,  “to  the 
maximum  extent  feasible.”  The  Board 
added  that  § 4302(b)  did  not  require 
that  quantitative  criteria  be  included 
in  each  performance  standard.  The 
Board  noted  that  the  standard  at  issue 
in  appellant’s  case  included  a wide 
range  of  duties  that  varied  in  complex- 
ity. It  therefore  found  that  the  agency 
could  not  have  stated  exactly  how 
many  errors  would  have  warranted  an 
unacceptable  rating. 

The  Board  further  noted  that  the 
standard  permitted  subjective  judg- 
ments by  appellant’s  supervisor  con- 
cerning whether  appellant’s  actions  as 
a revenue  officer  were  appropriate.  The 
Board  found — as  had  the  presiding 
official— that  such  subjectivity  did  not 
violate  statute,  since  the  question  of 
whether  the  actions  of  a revenue 
officer  were  proper  was  necessarily 
subjective.  The  Board  added  that 
appellant  had  received  specific  written 
instructions  regarding  the  duties  in 
question,  that  the  agency  had 
informed  appellant  of  deficiencies  in 
her  work  before  it  removed  her,  and 
that  the  agency  had  given  appellant 
suggestions  about  improving  her 
performance. 

The  Board  next  addressed  appel- 
lant’s argument  that  a finding  that 
removal  was  warranted  based  on  poor 
performance  in  only  five  of  the  nine 
components  of  the  standard  would 
make  the  performance  standard  the 
same  as  the  critical  element.  The 
Board  explained  that  the  regulatory 
definition  of  “performance  standard" 
allowed  such  standard  to  consist  of 
more  than  one  component.  The  Board 
stated  that  when  an  agency  demotes  or 
removes  an  employee  under  § 4303 
based  on  fewer  than  all  the  compo- 
nents of  a performance  standard  for  a 
critical  element,  the  agency  must  show 


that  the  employee's  performance  war 
ranted  an  unacceptable  rating  on  the 
element  as  a whole.  The  Board 
explained  that  the  agency's  evidence 
should  show  that  the  appellant  knew 
or  should  have  known  the  significance 
of  the  component  and  that  the  appel- 
lant’s deficiencies  were  significant 
enough  to  justify  the  agency's  action. 
The  Board  noted  that  relevant  evi- 
dence could  include  a showing  that  the 
agency  notified  appellant  that  failure 
to  perform  acceptably  in  each  compo- 
nent could  be  the  basis  for  demotion  or 
removal,  or  a showing  that  other  cir- 
cumstances indicated  the  importance 
of  the  part  of  the  standard  at  issue. 

The  Board  pointed  out  that  in  appel- 
lant’s case,  there  was  no  indication 
that  she  received  direct  notice.  The 
Board  stated,  however,  that  the  impor- 
tance of  the  components  was  clear. 

The  Board  noted  that  appellant  was 
charged  with  failing  to  perform  duties 
such  as  resolving  taxpayer  cases,  con- 
ducting interviews,  communicating  a 
demand  for  payment  from  taxpayers, 
locating  taxpayers  and  assets,  and 
securing  financial  data.  The  Board 
stated  that  failure  to  perform  accept- 
ably in  these  five  components  would 
have  impaired  appellant’s  performance 
in  the  critical  element  as  a whole.  The 
Board  added  that  substantial  evidence 
indicated  that  appellant  knew  or 
should  have  known  that  her  failure  to 
perform  acceptably  in  the  five  compo- 
nents could  result  in  an  unacceptable 
rating  on  the  critical  element.  The 
Board  noted  that  even  though  appel 
lant  properly  handled  most  of  her 
cases  during  the  period  at  issue,  the 
deficiencies  in  the  cases  cited  in  the 
agency’s  proposal  notice  provided  sub- 
stantial evidence  of  her  unacceptable 
performance. 

The  Board  next  considered  appel- 
lant’s argument  that  the  presiding 
official  erred  by  not  considering  her 
contention  that  the  agency  did  not 
provide  her  with  adequate  training. 

The  Board  noted  that  appellant  specif- 
ically alleged  that  the  agency’s  failure 
to  train  her  deprived  her  of  a reason- 
able opportunity  to  perform  at  an 
acceptable  level.  Citing  Sandland  u. 
General  Services  Administration, 

MSPB  Docket  No.  PH04328310205 
(October  22,  1984)  (see  page  10  of  this 
issue),  the  Board  explained  that  an 
action  taken  under  § 4303  may  be  sus- 
tained only  if  the  agency  shows  by 
substantial  evidence  that  it  gave  the 
employee  a chance  to  demonstrate 
acceptable  performance. 

In  this  case,  the  Board  noted  that 
appellant  was  given  a warning,  an 
opportunity  to  improve,  and  sugges- 
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tions  regarding  how  to  improve.  The 
Board  pointed  out,  however,  “that  an 
employee  who  is  not  given  adequate 
instructions  regarding  the  manner  in 
which  she  is  expected  to  perform  the 
duties  of  her  position  has  not  been 
provided  with  an  adequate  opportunity 
to  demonstrate  acceptable  per- 
formance.” The  Board  noted  that 
although  appellant  submitted 
documentary  evidence,  she  was  pre- 
cluded from  presenting  any  evidence  at 
the  hearing  on  the  issue  of  whether 
she  received  an  opportunity  to 
demonstrate  acceptable  performance. 
The  Board  therefore  remanded  the  case 
to  the  regional  office  for  a new  hearing 
on  the  training  issue. 


VOLUNTARY  EXPEDITED 
APPEALS  PROCEDURE 

The  following  are  summaries  of  deci- 
sions made  under  the  Voluntary  Expe- 
dited Appeals  Procedure.  These  deci- 
sions are  initial  decisions  of  the  Board 
and  therefore  are  not  precedential. 


Gary  L.  Palmer  v. 

Department  of  the  Navy 

CH07528410637 
October  19,  1984 

Appellant,  a small  arms  repairman, 
was  removed  for  theft  of  government 
property.  On  appeal  to  the  Board's 
regional  office,  the  parties  agreed  that 
the  only  issue  to  be  decided  was  the 
appropriateness  of  the  removal 
penalty. 

The  record  indicated  that  in  his  job, 
appellant  made  small  arms  for  the 
U.S.  Navy  Shooting  Team  and  acted 
as  an  armorer  at  matches.  While  serv- 
ing the  team,  appellant  had  use  of  a 
variety  of  small  arms  parts  and  tools. 
Appellant  also  had  his  own  private 
gun  business. 

Appellant’s  removal  stemmed  from 
his  decision  to  make  some  extra  money 
by  selling  U.S.  government  pistol  parts 
at  shooting  matches.  According  to  the 
record,  appellant  shipped  a box  of 
parts  to  California  with  the  intention 
of  selling  them.  When  appellant  made 
no  sales  at  matches  there,  he  shipped 
the  box  back  to  his  home.  The  agency 
subsequently  informed  appellant  that 
he  had  been  under  surveillance.  Appel- 
lant gave  the  agency  investigators  a 
full  statement  of  his  activities  and 
allowed  the  agents  to  search  his  home 
and  recover  the  parts  that  he  admitted 
taking. 


Appellant  spoke  with  the  director  of 
the  Weapons  Department  about  his 
actions,  explaining  that  he  had  been 
experiencing  financial  difficulties, 
problems  with  his  ex-wife,  and  severe 
emotional  strain.  Appellant  told  the 
director  that  he  knew  he  had  done 
wrong  and  that  he  wanted  to  know 
how  he  could  save  his  job. 

In  its  arguments  regarding  the  fair- 
ness of  the  removal  penalty,  the 
agency  questioned  appellant’s  use  of 
theft  to  resolve  his  marital  and  finan- 
cial problems.  The  agency  noted  that 
appellant  worked  in  an  area  which 
was  sensitive  to  national  security.  In 
order  to  accomplish  a theft — the 
agency  added — appellant  would  have 
had  to  concoct  an  elaborate  plan  to 
circumvent  the  agency’s  tight  security 
system. 

The  presiding  official  sustained  the 
charge  of  theft  of  government  prop- 
erty. She  also  considered  appellant’s 
claim  that  he  was  disparately  treated 
and  should  have  been  suspended 
instead  of  removed.  However,  the  pre- 
siding official  found  the  cases  cited  by 
appellant  to  be  dissimilar  enough  to 
appellant’s  case  to  warrant  different 
treatment  of  the  employees  involved. 
Noting  the  serious  nature  of  appel- 
lant’s offense — and  that  his  theft 
involved  parts  valued  at  $900 — the 
presiding  official  concluded  that  the 
removal  penalty  was  reasonable.  She 
therefore  affirmed  the  agency’s  action. 

Presiding  Official:  Joan  M.  Pucillo 


Betty  Schultz  v.  Veterans 
Administration 

CH07528410648 
October  29,  1984 

Appellant,  a library  technician  at  a 
Veterans  Administration  hospital,  was 
removed  for  inability  to  meet  the  medi- 
cal requirements  of  her  position. 

Appellant’s  co-supervisors  testified 
that  during  the  period  from  November 
1983  to  June  1984,  appellant  behaved 
erratically  and  was  the  subject  of  com- 
plaints from  other  employees.  There- 
fore, the  supervisors  requested  that  the 
personnel  service  arrange  a fitness-for- 
duty  examination  for  appellant.  The 
record  also  indicated  that  in  13  years 
with  the  hospital,  appellant  had  had 
six  episodes  of  mental  illness,  from 
which  she  recovered.  The  supervisors 
contended  that  appellant  was  unwill- 
ing to  seek  treatment  or  to  take  medi- 
cation for  her  latest  illness. 

Medical  evidence  from  the  chief  of 
psychiatry  and  the  employee  health 
physician  indicated  that  appellant  was 


suffering  from  a mental  disorder  that 
impinged  on  her  job  performance. 
Appellant,  however,  testified  that  she 
was  not  mentally  ill.  She  blamed  her 
behavior  on  several  factors  having  to 
do  with  stress  at  work  and  a back 
ailment. 

The  presiding  official  found  that 
appellant  was  unable  to  rebut  the 
agency’s  medical  evidence  and  there- 
fore concluded  that  mental  illness  pre- 
vented appellant  from  functioning  in 
her  position.  Concluding  that  removal 
was  a reasonable  penalty,  the  presid- 
ing official  affirmed  the  agency’s 
action. 

Presiding  Official:  Victor  W.  Russell 

Frank  Stanzione  v. 
Department  of  Housing 
and  Urban  Development 

CH07528410644 
October  26,  1984 

Appellant,  a housing  program 
supervisor,  was  suspended  for  30  days. 
The  agency  charged  that  appellant 
used — or  ordered  a subordinate 
employee  to  use — a government  vehicle 
for  personal  reasons,  that  he  conducted 
personal  business  on  government  time, 
and  that  he  abused  his  supervisory 
authority. 

Raymond  Awe,  a subordinate 
employee,  testified  that  at  appellant’s 
instruction,  he  drove  appellant’s  fam- 
ily members  to  personal  destinations 
during  work  hours.  Awe  stated  that  he 
sometimes  used  a government  vehicle 
and  that  he  did  not  take  leave  for  the 
time  he  spent  providing  transporta- 
tion. Awe  added  that  several  times  he 
drove  appellant  to  medical  appoint- 
ments or  to  appellant’s  residence. 

Another  subordinate  employee  testi- 
fied that  appellant  knew  of  policy 
about  use  of  government  vehicles 
because  appellant  conducted  a meeting 
on  that  subject  in  1980.  The  employee 
noted  that  one  of  the  rules  given  by 
appellant  at  the  meeting  was  that  no 
passengers  were  permitted  in  govern- 
ment vehicles  except  for  employees  on 
official  business.  Appellant  denied 
knowing  of  the  statutory  provision 
against  using  a government  vehicle  for 
personal  use. 

Appellant  claimed  that  Awe  had 
volunteered  to  transport  appellant’s 
former  wife  and  daughter;  appellant 
said  that  he  had  no  knowledge  of  Awe 
using  a government  vehicle  for  this 
purpose.  Appellant  admitted  that  he 
did  visit  his  residence  once  while  on 
duty  but  that  he  did  so  because  he  was 
conducting  official  business  close  to 
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home.  Appellant  testified  that  the  one 
occasion  he  recalled  being  transported 
to  the  doctor  was  an  emergency. 

Appellant  further  stated  that  on 
three  successive  days,  he  did  use  a 
government  vehicle  to  travel  to  work 
because  his  own  car  was  being 
repaired.  Appellant  asserted  that  such 
use  of  a government  vehicle  was 
proper.  He  pointed  out  that  his  supe- 
riors had  previously  allowed  him  use  of 
a government  vehicle  for  traveling 
home  to  Gary  from  Indianapolis 
because  no  other  transportation  was 
available. 

Appellant  also  testified  that  during 
his  working  hours,  he  sometimes  took 
his  daughter  to  her  place  of  employ- 
ment, a trip  that  took  approximately 
35  minutes.  Appellant  stated,  however, 
that  he  did  not  view  the  time  he  spent 
driving  his  daughter  as  official  time, 
since  he  did  not  take  breaks  and  sel- 
dom took  a lunch  period. 

The  presiding  official  found  that 
appellant’s  admission  that  he  used  a 
government  vehicle  while  his  own  car 
was  being  repaired  was  preponderant 
evidence  that  appellant  violated  sta- 
tute and  did  so  willfully.  Discussing 
appellant’s  trip  from  Gary  to  Indiana- 
polis, the  presiding  official  pointed  out 
that  the  government  typically  pays  for 
transportation  of  employees  when  offi- 
cial business  is  conducted  outside  a 
recognized  commuting  area.  However, 
the  government  does  not  pay  for 
transportation  from  an  employee’s 
duty  station  to  his  residence. 

The  presiding  official  noted  that 
appellant — who  was  a supervisor  with 
more  than  10  years  of  experience  with 
the  agency  and  who  was  responsible 
for  two  government  vehicles— knew  or 


should  have  known  that  private  use  of 
such  vehicles  was  prohibited.  Conclud- 
ing that  the  suspension  penalty  was 
appropriate,  the  presiding  official 
affirmed  the  agency’s  action. 

Presiding  Official:  Victor  W.  Russell 


Steven  Young  v.  Department 
of  the  Navy 

SF075284 11000 
October  1,  1984 

The  agency  removed  appellant  for 
absence  without  leave  (AWOL). 
According  to  the  record,  appellant  did 
not  report  for  work  on  the  swing  shift 
as  scheduled  on  April  12  and  13,  1984. 
When  appellant  returned  to  work,  he 
requested  leave  without  pay  (LWOP) 
for  the  days  in  question,  giving  “fam- 
ily emergency”  as  the  reason  for  his 
absence.  Specifically,  appellant  con- 
tended that  his  ex-wife  had  unexpect- 
edly left  their  two  children  with  him 
and  that  he  did  not  have  a babysitter 
on  such  short  notice. 

The  agency  denied  appellant’s 
request  for  LWOP  for  lack  of  justifica- 
tion. Appellant’s  supervisor  testified 
that  he  did  not  grant  appellant’s  leave 
request  because  it  was  not  made  in 
advance  and  because  appellant  had 
already  used  a significant  amount  of 
emergency  annual  leave. 

The  supervisor  also  stated  that 
appellant’s  presence  at  work  was 
needed  because  a “forced  leave  policy” 
then  in  effect  had  resulted  in  more 
than  the  average  number  of  employees 
being  absent  from  work.  The  supervi- 
sor, however,  was  unsure  about  the 


actual  number  of  employees  who  were 
on  leave  and  also  had  no  knowledge  ol 
what  work  assignment  required  appel- 
lant’s attention  on  those  days 

The  presiding  official  found  that  the 
agency  acted  unreasonably  by  denying 
appellant's  request  for  leave.  The  pre 
siding  official  noted  that  the  agency 
failed  to  refute  appellant’s  claim  that 
he  w'as  required  to  care  for  his  children 
on  April  12  and  13  and  that  the 
agency  did  not  question  appellant's 
reasons  for  not  obtaining  childcare. 
The  presiding  official  further  noted 
that  the  agency  deciding  official  failed 
to  discuss  appellant's  situation  with 
the  person  who  heard  appellant's  plea 
for  special  consideration  and  that  the 
deciding  official  did  not  recall  appel 
lant’s  response  to  the  agency's  notice 
of  proposed  removal. 

Finding  that  the  agency  did  not 
prove  that  its  denial  of  leave  was 
reasonable,  the  presiding  official  con 
eluded  that  the  agency  should  not 
have  placed  appellant  in  an  AWOL 
status.  The  presiding  official  therefore 
reversed  appellant’s  removal. 

Presiding  Official:  Morns  E.  Davis 
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Manning  v.  Merit  Systems 
Protection  Board,  Appeal 
No.  84-646,  Federal  Circuit 
Court  of  Appeals  for  the 
Federal  Circuit,  September  10, 
1984 

This  case  involved  an  appeal  from 
the  decision  of  the  Merit  Systems  Pro- 
tection Board  (MSPB)  dismissing  peti- 
tioner’s appeal  of  his  job  reassignment 
for  lack  of  jurisdiction.  The  reason 
given  for  the  reassignment  was  peti- 
tioner’s unsatisfactory  performance. 

No  reduction  in  grade  or  pay  was 
involved  in  the  reassignment. 

The  Board’s  presiding  official  held 
that  MSPB  did  not  have  jurisdiction 
over  the  reassignment  action,  the 
record  did  not  show  that  petitioner  was 
forced  to  remain  on  annual  leave,  and 
allegations  of  prohibited  personnel 
practices  do  not,  standing  alone,  con- 
fer jurisdiction  on  the  Board.  The  pre- 
siding official  also  noted  that  a peti- 
tioner has  a right  to  a hearing  only  in 
those  actions  over  which  MSPB  has 
jurisdiction.  A petition  for  review  was 
denied  by  the  Board  and  the  initial 
decision  became  final. 


In  the  petition  for  judicial  review  the 
court  had  before  it  two  issues:  Does 
MSPB  have  jurisdiction  to  review  a 
reassignment  which  did  not  involve  a 
reduction  in  grade  or  pay?  Does  a peti- 
tioner have  the  right  to  a hearing 
before  MSPB  on  the  threshold  question 
of  jurisdiction? 

The  court  pointed  out  that  MSPB 
has  only  that  jurisdiction  conferred  on 
it  by  Congress.  Section  7513  of  title 
5 U.S.C.  provides  that  an  employee 
may  appeal  to  MSPB  under  section 
7701  from  certain  adverse  actions 
taken  by  the  agency  such  as  removal 
and  reduction  in  grade  or  pay.  Peti- 
tioner contended  that  the  MSPB  has 
jurisdiction  to  review  the  agency’s 
reassignment  action  even  though  the 
reassignment  did  not  involve  a reduc- 
tion in  pay  or  grade  or  otherwise  come 
within  the  categories  listed  in  5 C.F.R. 
1201.3(a),  because  it  was  a disguised 
attempt  to  force  him  to  retire. 

The  court  found  that  petitioner,  bear- 
ing the  burden  of  proof  on  the  issue  of 
jurisdiction,  failed  to  point  to  any  sta- 
tute or  regulation  granting  MSPB 
jurisdiction  over  allegations  of  an 
improperly  motivated  reassignment. 
The  court  held  that  allegations  of  a 
reassignment  without  change  in  grade 


or  pay  do  not  provide  a basis  for 
MSPB  appeal. 

With  regard  to  judicial  review  the 
court  held  that  for  cases  brought  under 
§ 7701,  the  scope  of  its  subject  matter 
jurisdiction  is  no  broader  than  the 
scope  of  the  jurisdiction  of  MSPB.  If 
MSPB  does  not  have  jurisdiction,  then 
neither  does  the  court,  except  to  the 
extent  that  it  always  has  the  inherent 
power  to  determine  its  own 
jurisdiction. 

With  regard  to  the  issue  of  a right  to 
a hearing  on  the  threshold  issue  of 
jurisdiction  is  no  broader  than  the 
is  no  statutory  authority  requiring 
MSPB  to  hold  such  a hearing.  Never- 
theless, the  court  held  that  cases  mav 
arise  where  MSPB  should  hold  an  evi- 
dentiary hearing  on  jurisdiction.  For 
example,  the  court  said  it  would  be 
appropriate  for  MSPB  to  honor  a 
request  for  hearing  where  a petitioner’s 
allegations  raise  non-frivolous  issues 
of  fact  relating  to  jurisdiction  which 
cannot  be  resolved  simply  on  submis- 
sion of  documentary  evidence. 

In  the  instant  case  the  court  con- 
cluded that  the  presiding  official  did 
not  err  in  determining  jurisdiction 
based  on  the  parties’  written  sub- 
missions. 
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Finally,  petitioner  contended  that 
MSPB  had  jurisdiction  to  hear  a first 
amendment  free  speech  claim  in  which 
he  alleges  he  was  given  an  unsatisfac- 
tory performance  rating  as  a reprisal  ' 
for  filing  a grievance  against  a Navy 

officer.  Citing  Bush  v.  Lucas, 

U.S.  , 103  S.  Ct.  2404  (1983), 

petitioner  argues  that  there  must  be  an 
administrative  remedy  for  a violation 
of  his  constitutional  rights.  In  Bush, 
the  U.S.  Supreme  Court  refused  to 
create  a judicial  damages  remedy  for 
federal  employees  who  suffer  adverse 
personnel  actions  as  a result  of  exercis- 
ing their  first  amendments  rights. 
Thus,  the  court,  in  this  case,  found  no 
support  in  Bush  for  the  contention  that 
there  must  be  an  administrative 
remedy  for  every  constitutional  viola- 
tion alleged  by  a federal  employee. 

The  MSPB  decision  was  affirmed. 


Murray  v.  Gardner,  et  al. 

No.  83-1750  (D.C.  Cir.  August 
14,  1984) 

The  United  States  Court  of  Appeals 
for  the  District  of  Columbia  affirmed 
the  District  Court’s  decision  to  dismiss 
appellant’s  claims  concerning  first 
amendment  rights  of  public  employees. 
Appellant  is  a special  agent  with  the 
Federal  Bureau  of  Investigation  (FBI), 
Washington  Field  Office  (Field  Office). 
The  six  defendants  are  appellant’s 
superiors. 

In  November  1981,  the  FBI  devised  a 
plan  to  furlough  approximately  one- 
third  of  the  agents  in  the  Pield  Office 
because  of  funding  delays.  The  plan 
involved  a lottery  pool  in  which  any 
employee  whose  name  was  drawn  from 
the  hat  would  be  furloughed.  No  con- 
sideration was  given  to  seniority,  veter- 
ans status,  or  performance  appraisals 
in  determining  whose  name  would  be 
placed  in  the  pool.  Exempt  from  the 
plan  were  management  personnel  and 
their  secretaries.  Appellant  was  seek- 
ing custody  of  his  children  when  the 
plan  was  announced  and  he  believed 
that  even  a temporary  lay-off  would  be 
detrimental  to  his  custody  suit.  His 
name  was  drawn  and  he  was  informed 
that  he  would  be  furloughed. 

In  an  attempt  to  voice  his  opposition 
to  the  plan,  appellant  first  contacted 
the  principal  legal  advisor  of  the  Field 
Office,  Defendant  Laken.  The  follow- 
ing day,  he  contacted  the  special  agent 
in  charge  of  the  Field  Office  (SAC), 
Defendant  Theodore  Gardner  and 
Gardner’s  Assistant,  Defendant 
Schreiber.  Appellant  was  informed  by 


the  two  that  he  would  have  an  oppor- 
tunity to  speak  at  an  “all  employees 
conference”  that  was  to  be  held  on 
November  25,  1981. 

The  events  crucial  to  appellant’s  first 
amendment  claim  occurred  subsequent 
to  the  unsuccessful  attempt  to  meet 
with  Gardner  and  Schreiber.  As  stated 
in  the  court’s  opinion,  the  sequence  of 
events  occurred  as  follows: 

15.  Later  that  day  the  Plaintiff 
was  approached  by  the  Defendant 
Laken.  Laken  explained  to  Murray 
how  a furlough  system  could  result 
in  the  furloughing  of  an  individual 
with  a lengthy  service  record  while 
a person  with  lesser  time  on  the  job 
might  retain  his  position.  These 
and  other  statements  of  the 
Defendant  Laken  were  intended  to 
give  an  impression  that  opposition 
to  the  furlough  plan  could  be  detri- 
mental to  a person’s  career  status. 

16.  On  November  25,  1981,  at  the 
all  employees  conference,  Defendant 
Gardner  explained  the  furlough  lot- 
tery and  opened  the  floor  to  ques- 
tions and  comments.  When  the 
Plaintiff  Murray  took  the  floor  to 
give  his  observations,  he  stated  that 
the  furlough  lottery  was  arbitrary 
and  capricious,  and  that  considera- 
tion of  factors  such  as  veteran  sta- 
tus and  length  of  time  on  the  job 
would  have  provided  a more  reaso- 
nable standard.  He  stated  that  the 
Bureau  had  “dropped  the  ball”  by 
failing  to  plan  ahead  and  have  a 
furlough  plan.  He  also  stated  that 
he  found  it  appalling  that  the  best 
method  the  FBI  could  develop 
regarding  furlough  was  to  throw 
the  careers  and  lives  of  their 
employees,  and  their  employees’ 
families  into  a hat.  Murray  also 
stated  that  he  objected  to  efforts 
that  were  made  to  keep  him  silent 
in  regards  to  his  views.  The 
Defendant  Gardner  asked  Murray 
how  he  felt  he  had  been  coerced 
into  silence.  Murray  responded  by 
stating  that  he  had  been 
approached  by  Principal  Legal 
Advisor  Laken  who  informed  him 
how  an  individual  with  Murray’s 
tenure  could  be  replaced  based  on 
sub-standard  job  performance. 
Gardner  then  ordered  Murray  to 
report  to  the  Defendant  ASAC 
Schreiber’s  office  after  the 
conference. 

In  view  of  the  allegation  of  coercion, 
a series  of  events  occurred  which  even- 
tually resulted  in  appellant  being  dis- 
ciplined. He  was  asked  to  write  a for- 
mal memorandum  to  be  used  in 
bringing  charges  against  Defendant 


Laken.  Appellant  and  Defendant 
Gardner  agreed  that  the  memorandum 
could  be  submitted  by  the  close  of  bus- 
iness November  30,  1981.  The  memo- 
randum was  submitted,  but  it  was 
unacceptable  to  appellant’s  supervisor, 
apparently  because  it  failed  to  ade- 
quately state  appellant’s  allegation  of 
coercion  and  because  it  was  not  signed. 

Thereafter,  Defendant  Schreiber 
wrote  to  appellant  expressing  his  dis- 
satisfaction with  the  memorandum 
and  his  opinion  that  appellant’s  con- 
duct was  unacceptable,  unprofessional, 
and  bordering  on  insubordinate. 
Appellant  retrieved  the  so-called 
“rough  draft”  and  rewrote  it.  Although 
he  was  not  asked  to  return  the  draft, 
he  was  nevertheless  accused  by 
Defendant  Schreiber  of  being  insubor- 
dinate in  not  resubmitting  the  rough 
draft. 

Events  leading  to  the  disciplinary 
action  continued  to  develop.  Following 
an  interview  with  an  agent  from  the 
Office  of  Professional  Responsibility, 
appellant  was  notified  by  leLer  dated 
January  20,  1982,  from  the  Assistant 
Director  of  the  FBI,  Defendant  Revell, 
that  consideration  was  being  given  to 
a number  of  possible  disciplinary 
actions.  The  letter  also  advised  appel- 
lant of  various  procedural  protections 
accruing  from  the  contemplated 
actions. 

It  was  not  until  March  11,  1982  that 
appellant  was  notified  in  a letter  that 
he  was  being  suspended  without  pay 
for  14  days.  The  March  11  letter  stated 
that  appellant’s  situation  was  caused 
by  personal  problems  and  that  the 
problems  were  accentuated  by  appel- 
lant’s fear  of  being  furloughed. 

In  the  District  Court,  appellant 
argued  that  the  actions  by  the  defend- 
ants were  part  of  an  effort  to  deprive 
him  of  his  constitutional  right  to  free- 
dom of  speech  under  the  first  amend- 
ment and  to  penalize  him  for  pi^ious 
lawful  expressions  of  speech.  He 
further  argued  that  the  defendants’ 
actions  were  designed  to  dissuade  him 
from  making  future  lawful  expressions 
of  speech. 

The  complaint  about  the  first 
amendment  centered  on  the  speech 
appellant  delivered  to  the  Field  Office 
personnel  on  November  25,  1981  oppos- 
ing the  furlough  plan.  Appellant 
asserted  that  since  his  remarks  were 
directed  to  the  furlough  plan,  they 
were  “clearly  a matter  of  public  con- 
cern” since  the  plan  involved  the  dis- 
position of  public  funds  and  the  qual- 
ity of  the  Federal  workforce.  He 
maintained  that  the  attempt  to 
allegedly  coerce  him  into  silence  was 
also  a matter  of  public  concern. 


In  Connick  v.  Myers, U.S. , 

103  S.  Ct.  1684,  51  U.S.L.W.  4436 
(1983),  the  U.S.  Supreme  Court  held 
that: 

. . . when  a public  employee  speaks 
not  as  a citizen  upon  matters  of 
public  concern,  but  instead  as  an 
employee  upon  matters  only  of  per- 
sonal interest,  absent  the  most 
unusual  circumstances,  a federal 
court  is  not  the  appropriate  forum 
in  which  to  review  the  wisdom  of  a 
personnel  decision  taken  by  a pub- 
lic agency  allegedly  in  reaction  to 
the  employee’s  behavior. 

Relying  on  this  holding,  the  Circuit 
Court  of  Appeals  noted  that  the  role  of 
a whistle-blower  merits  protection,  but 
an  expression  of  personal  dissatisfac- 
tion by  a discontented  employee  does 
not.  Whether  an  employee’s  speech 
addresses  a matter  of  public  concern  is 


a question  to  be  determined  by  the 
content,  form,  and  context  of  a given 
statement  as  disclosed  by  the  whole 
record.  The  court  found  nothing  in 
appellant’s  remarks  that  would  enrich 
the  public’s  awareness  about  the  oper- 
ation of  the  FBI  or  which  would  in  any 
way  relate  to  matters  of  general  public 
concern.  The  court  also  found  that  the 
series  of  events  that  eventually 
resulted  in  appellant  being  disciplined 
did  not  constitute  “most  unusual  cir- 
cumstances” sufficient  to  displace 
appellant’s  grievance  from  the  cate- 
gory of  “individual  personal  disputes 
and  grievances.” 

Appellant  also  claimed  that  regard- 
ing the  14-day  suspension,  he  was 
denied  procedural  protections  guaran- 
teed to  him  by  statute  and  FBI 
regulations. 

At  the  outset,  the  court  noted  that 
appellant’s  reliance  on  5 U.S.C.  7512(2) 


was  misplaced  in  that  that  subchapter 
applied  to  suspensions  of  more  than  14 
days.  The  FBI  regulations  that  appel- 
lant referred  to  applied  in  situations 
where  allegations  made  against  an 
employee  are  criminal  in  nature. 
Appellant  was  not  disciplined  for 
actions  that  were  criminal  in  nature 
After  reviewing  the  record,  the  court 
concluded  that  appellant  received  the 
process  that  was  due  him  and  that  no 
statutory  or  regulatory  provisions  were 
violated. 

Because  the  court  found  no  constitu- 
tional violations,  it  did  not  address 
appellant’s  conspiracy  claim. 

On  the  question  about  the  District 
Court’s  denial  of  appellant’s  motion  to 
amend  his  complaint,  the  court  found 
that  the  issue  was  inconsequential  and 
thus  would  not  affect  the  outcome  of 
the  case. 
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PUBLICATION  SERVICES 
The  Digest 

The  Digest  is  a monthly  publication 
containing  summaries  of  Board  orders 
and  a list  of  other  Board  orders  and 
issuances.  It  is  available  from  the 
Superintendent  of  Documents,  under 
stock  number  062-000-80001-1,  either  by 
subscription  or  single  issue.  Please 
address  subscription  or  purchase 
inquiries  to:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.  C.  20401. 

Initial  Decisions 

Initial  decisions  made  in  the  regional 
offices  are  available  on  microfiche.  To 
subscribe  to  the  microfiche  “Federal 
Employee  Appeals  Decisions”  at  $150 
per  year  for  microfiche  and  index, 
contact  the  National  Technical 
Information  Service  (NTIS),  5285  Port 
Royal  Road,  Springfield,  Virginia  22161. 
The  stock  number  is  PB84-922700. 

Also  available  through  NTIS,  under 
stock  number  PB83-922750,  is  microfiche 
of  the  more  than  1 1,000  initial  decisions 


which  the  Board’s  regional  offices  issued 
in  connection  with  the  August  1981  air 
traffic  controller  strike.  A paper  index 
consisting  of  a subject  section  and  lead- 
case  section  is  included.  The  cost  of  this 
microfiche/index,  “Federal  Employee 
Appeals  Decisions,  Air  Traffic 
Controller  Cases,”  is  $150. 

Published  Board  Decisions 
and  Index 

Decisions  of  the  United  States  Merit 
Systems  Protection  Board,  volumes  1 
through  12,  covering  the  period  January 
1 1,  1979  through  December  31,  1982, 
have  been  published.  These  volumes  are 
a compilation  of  final  actions  taken  by 
the  Board  and  precedential  interlocutory 
decisions.  An  index  using  the  Board’s 
key  number  system  is  included. 

Volumes  1 through  1 1,  covering  the 
period  January  11,  1979  through 
September  30,  1982,  are  no  longer  in 
print.  However,  volume  12  (October  1, 
1982  through  December  31,  1982)  is 
available  (stock  number  062-000-00017-1; 
$16).  Please  address  purchase  inquiries 
to  the  Superintendent  of  Document  at 
the  address  given  above. 


Copies  of  Decisions  and  Orders 

Copies  of  specific  initial  decisions  and 
Board  orders  may  be  obtained  by 
writing  to  the  Information  Services 
Division,  Office  of  the  Clerk  of  the 
Board,  Merit  Systems  Protection  Board, 
Room  828,  1120  Vermont  Avenue,  N.  W., 
Washington,  I).  C.  20419.  Requests 
should  include  the  appellant's  name,  the 
docket  number,  and  the  date  of  the 
decision  or  order. 

Persons  interested  in  Board  issuances 
are  invited  to  visit  the  Information 
Services  Division,  Monday  through 
Friday,  8:30  a.m.  to  5 p.m..  where  the 
initial  decisions,  Board  ordefs, 
publications,  and  microfiche  described 
above  are  available  for  viewing. 

DEFINITIONS 

These  definitions  are  provided  for 
clarification  purposes  only  and  are  not 
intended  to  convey  the  strict  legal 
meaning  of  the  terms. 

Addendum  Decision — an  addendum 
decision  deals  with  attorney  fees. 
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Deciding  Official — the  official  who 
renders  the  agency’s  decision. 

Initial  Decision—  the  regional  office 
decision  made  by  the  presiding  official 
in  response  to  a petition  or  appeal.  The 
initial  decision  becomes  final  in  35  days 
unless  a petition  for  review  is  filed  with 
the  Board  and  granted  or  the  Board 
reopens  on  its  own  motion.  In  those 
cases,  the  Board’s  decision  becomes  the 
final  decision.  If  the  petition  for  review  is 
denied,  the  initial  decision  becomes  final 
five  days  after  the  issuance  of  the  denial. 


Petition  for  Appeal — the  request  filed 
with  a Board  regional  office  for  review  of 
an  agency  action. 

Petition  for  Review — the  request  filed 
with  the  three-member  Board  in 
Washington,  D.  C.,  for  review  of  an 
initial  decision  of  a presiding  official. 

Presiding  Official — any  person 
designated  by  the  Board  to  preside  over 
any  hearing  or  make  a decision  on  the 
record.  The  presiding  official  referred  to 
in  The  Digest  summaries  is  usually  a 
Board  regional  office  official  designated 
by  the  Board  to  perform  these  duties. 


Proposing  Official — the  agency  official 
who  initiates  an  action  to  be  taken 
against  an  employee. 

Regional  Office — the  Board  office 
authorized  to  receive  appeals  from  the 
area  where  the  appellant’s  duty  station 
was  located  when  the  agency  action  was 
taken.  The  Board  has  11  regional  offices. 

Voluntary  Expedited  Appeals 
Procedure — a voluntary  alternative 
procedure  designed  to  adjudicate 
relatively  simple  non-precedential 
appeals  in  an  expedited,  informal  and 
cost-effective  way,  in  accordance  with 
Board  precedent. 
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FEDERAL  REGISTER 
ISSUANCES 


Vol.  49.  No.  194 
Thursday,  October  4.  1904 
39240 

MERfT  SYSTEMS  PROTECTION 
BOARD 

Publication  of  Decisions  of  the  United 
States  Merit  Systems  Protection 
Board,  Volume  12  (October  1,  1982 
Through  December  31,  1982) 

agency:  Merit  Systems  Protection 
Board. 

action:  Notice  of  Issuance  of  Volume 

12.  Board  Decisions  Volumes. 

Summary:  The  Board  announces  the 
publication  of  the  12th  in  its  senes  of 
indexed  decisions  volumes  which  may 
be  purchased  through  the 
Superintendent  of  Documents. 

EFFECTIVE  DATE:  October  4.  1984. 

FOR  FURTHER  INFORMATION  CONTACT. 
Ada  R.  Kimsey,  Merit  Systems 
Protection  Board.  (202)  653-8891. 
SUPPLEMENTARY  INFORMATION:  tnclnded 
in  this  hard-cover  book  are  Board  Tina! 
orders  and  precedential  interlocutory 
orders,  indexed  under  the  MSPB  key- 
number  system.  To  purchase  the 
volume,  contact  the  Supenntendent  of 
Documents,  Government  Printing  Office, 
Washington.  DC  20401.  The  Stock 
Number  is  062-000-00017-1  and  the  cost 
$16.  Earlier  volumes  are  out  of  print 
except  for  Volumes  5-7  (January  through 
September  1981).  Stock  Number  062- 
000-00011-2.  $40  for  the  three.  Volume 
13  is  being  pnnted  and  will  be 
announced  in  the  Federal  Register  when 
available. 

Other  Board  publications  include  The 
Digest,  a monthly  summary  and  listing 
of  opinions  and  orders,  and  “Federal 
F.mployee  Appeals  Decisions,'’  quarterly 
microfiche  and  paper  index  of  initial 
decisions  issued  in  the  regional  offices. 
Further,  the  Board  has  published  a 
special  edition  of  initial  decisions 
resulting  from  the  air  traffic  controller 
strike  of  198V  "Federal  Employee 
Appeals  Decisions.  Air  Traffic 
Controller  Casps  " This  one-time  special 
issuance  of  microfiche  is  accompanied 
by  a paper  index  consisting  of  a subject 
section  and  lead-case  section.  To 
subscribe  to  The  Digest  at  $21  per  year, 
cool  ut  the  Supenntendent  of 
Documents.  U.S.  Government  Printing 
Office.  Washington.  DC  20402  (Stock 
Number  062-000-80001-1). 

To  purchase  the  quarterly  microfiche 
at  Si  50  per  year,  contact  the  National 


Technical  Information  Senrice.  5285  Port 
Royal  Road.  Springfield.  VA  22161 
(Stock  Number  PB84-922700).  The 
special  edition  of  air  traffic  controller 
cases  is  also  available  at  $150  from 
NT1S  (Stock  Number  PB83-922750). 

In  addition,  visitors  may  view  orders, 
initial  decisions,  the  published  volumes, 
and  The  Digest  in  the  library  at  MSPB 
headquarters,  1120  Vermont  Ave  N.W.. 
Washington.  D.C  20419. 

Dated:  September  2ft.  1984. 

For  the  Board. 

Herbert  E.  EJlingwood. 

Chairman 

Vol.  49,  No.  195 
Friday,  October  5,  1984 
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MERIT  SYSTEMS  PROTECTION  BOARD 

Addition  of  Item  to  the  August  27, 1984 
Agenda 

“FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Tuesday, 

July  31, 1984.  49  FR  30628. 

CHANGE  IN  THE  MEETING:  The  following 
items  were  added  to  the  agenda  of  the 
closed  meeting  of  August  27, 1984: 

1.  Shuman  v.  Department  of  Treasury. 

MSPB  Docket  No.  SE04328410073. 

2.  Gende  v.  Department  of  Justice,  Bureau 
of  Prisons.  MSPB  Docket  No.  CH07528410223. 

For  the  Board. 

Dated:  October  3, 1984. 

Stephen  E.  Manrose, 

Acting  Clerk  of  the  Board. 

6 

MERIT  8Y8TEM8  PROTECTION  BOARD 
TIME  AND  date:  9:30  a.m.,  Monday, 
October  15, 1984. 

PLACE:  Eighth  Floor,  1120  Vermont 
Avenue,  NW.,  Washington,  D.C.  20419 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Shrider  v.  U.S.  Postal  Service.  MSPB 
Docket  No.  CH07518310454. 

2.  Hall  v.  U.S.  Postal  Service,  MSPB  Docket 
No.  DA07528210720. 

3.  Oxley  v.  Department  of  Commerce. 

MSPB  Docket  No.  DC03518310771. 

4.  Facer  v.  Department  of  Energy,  MSPB 
Docket  No.  DC03518310289. 

5.  Mazzolla  v.  Department  of  Labor,  MSPB 
Docket  No.  BN03518310088. 

6.  Phelps  v.  Department  of  Labor,  MSPB 
Docket  No.  DE0351 8210200. 

7.  Hataaja  v.  Department  of  Labor,  MSPB 
Docket  No.  CH03518210565. 

8.  Hagan  v.  U.S.  Postal  Service,  MSPB 
Docket  No.  BN07528310018. 

9.  Bogdanowicz  v.  Department  of  the  Army, 
MSPB  Docket  No.  PH07528110587. 

10.  Egan  v.  Department  of  the  Navy,  MSPB 
Docket  No.  SE07528310257. 

11.  Peterson  v.  Department  of  the  Navy. 


MSPB  Docket  No.  BN07528410010. 

12.  Ferby  fr  Jackson  v.  U S.  Postal  Service. 
MSPB  Docket  No.  AT07528211068. 

13.  West  v.  Department  of  Energy,  MSPB 
Docket  No.  DA752B8100003. 

14.  Brann  v.  U.S.  Postal  Service.  MSPB 
Docket  No.  NY07528-J10079. 

15.  Walton  v.  Department  of  the  Navy. 
MSPB  Docket  No.  PH07528310654. 

18.  Lappin  v.  Department  of  Justice.  MSPB 
Docket  No.  SP07528090112. 

17.  Billings  v.  Department  of 
Transportation,  MSPB  Docket  No. 
CH07528410244. 

18.  Doe  v.  Department  of  the  Air  Force, 
MSPB  Docket  No.  DA07528310714. 

CONTACT  PERSON  FOR  ADDITIONAL 
information:  Stephen  E.  Manrose, 
Acting  Clerk  of  the  Board,'  (202)  653- 
7200. 

For  the  Board. 

Dated:  October  3. 1984. 

Stephen  E.  Manrose. 

Acting  Clerk  of  the  Board. 

Vol.  49,  No.  199 
Friday,  October  12,  1984 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

Separation  of  Administration  of 
Operations  of  the  Merit  Systems 
Protection  Board  and  Its  Office  of  the 
Special  Counsel 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Separation  of  administration  of 
operations  of  the  Merit  Systems 
Protection  Board  and  its  Office  of  the 
Special  Counsel. 

summary:  The  Chairman  and  the 
Special  Counsel  of  the  Merit  Systems 
Protection  Board  have  agreed  to 
separately  administer  the  operations  of 
the  Board  and  its  Office  of  the  Special 
Counsel. 

EFFECTIVE  DATE:  October  1, 1984. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  E.  Hagan,  Director,  Office  of  the 
Comptroller.  (202)  653-7263. 
SUPPLEMENTARY  INFORMATION:  Herbert 
E.  Ellingwood,  Chairman  of  the  Merit 
Systems  Protection  Board  (MSPB),  and 
K.  William  O'Connor,  Special  Counsel  of 
the  Merit  Systems  Protection  Board, 
have  agreed  to  separately  administer  the 
operations  of  the  MSPB  and  its  Office  of 
the  Special  Counsel  (OSC),  effective 
October  1,  1984.  This  agreement  is 
consistent  with  the  intent  of  the  Civil 
Service  Reform  Act  that  the  Special 
Counsel  should  be  independent  of  the 
Board  and  not  subject  to  its 
programmatic  control  or  administrative 
supervision. 
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During  approximately  the  past  three 
years,  the  Office  of  the  Special  Counsel 
has  assumed  full  responsibility  for  all 
administrative  functions,  except 
procurement  and  payroll.  Under  the  new 
agreement,  OSC  will  assume  full 
responsibility  for  all  its  administrative 

Vol.  49,  No.  205 
Monday,  October  22,  1984 
42248 


functions,  including  procurement  and 
payroll.  Continued  informal 
administrative  cooperation  will  be 
assured  by  reliance  upon  the  existing 
working  relationship  between  the 
Managing  Director,  MSPB,  and  the 


Director,  Operation  Management 
Division,  OSC. 

For  the  Board, 

Dated:  October  5, 1984. 

Herbert  E.  Ellingweod, 

Chairman. 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

5 CFR  Ch.  II 

Regulatory  Agenda 

AGENCY:  Merit  Systems  Protection 
Board. 

ACTION:  Semiannual  agenda  of 
regulations. 


SUMMARY:  The  following  Merit  Systems 
Protection  Board  regulations  are 
scheduled  for  review  or  development 
from  October  1984  through  October 
1985.  This  agenda  carries  out  the 
MSPB’s  responsibilities  to  publish  a 
semiannual  agenda  under  E.O.  12291, 
Federal  Regulation,  and  the  Regulatory 
Flexibility  Act  (5  U.S.C.  Chapter  6). 


Regulatory  action  in  addition  to  the 
items  listed  is  not  precluded. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Redenius,  Managing  Director, 
(202)  653-6842. 

Merit  Systems  Protection  Board. 
DATED:  August  21,  1984. 

Herbert  E.  Ellingwood, 

Chairman. 


MERIT  SYSTEMS  PROTECTION  BOARD  (MSPB) 


ENFORCEMENT  OF 
NONDISCRIMINATION  ON  THE  BASIS 
OF  HANDICAP  IN  PROGRAMS 
CONDUCTED  BY  THE  MERIT 
SYSTEMS  PROTECTION  BOARD 

Legal  Authority:  29  USC  791 

CFR  Citation:  5 CFR  1207.1  to  1207.99, 
(New) 

Abstract:  To  effectuate  Section  119  of 
the  Rehabilitation,  Comprehensive 
Services,  and  Developmental 


Disabilities  Amendments  of  1978, 
amending  Section  504  of  P.L.  95-602. 

Timetable: 

Action  Date  FR  Cite 

NPRM  10/00/84 

NPRM  Comment  10/00/84 
Period  Begin 

NPRM  Comment  12/00/84 
Period  End 

Small  Entity:  No 


Current  and  Projected  Rulemakings 


Public  Compliance  Cost:  initial  Cost:  $0; 
Yearly  Recurring  Cost:  $0 

Affected  Sectors:  None 

Government  Levels  Affected:  Federal 

Agency  Contact:  John  H.  Taylor, 

Director,  Office  of  Equal  Employment, 
Merit  Systems  Protection  Board,  1120 
Vermont  Avenue,  NW,  Washington,  DC 
20419,  202  653-6180 

RIN:  3124-AA01 


MERIT  SYSTEMS  PROTECTION  BOARD  (MSPB) 


HEARING  PROCEDURES  FOR 
APPELLATE  CASES 

Legal  Authority:  5 USC  1205(g) 

CFR  Citation:  5 CFR  1201.1 1 to  1201.118 

Abstract:  Periodic  Review  of  appellate 
procedures  to  improve  operating 
efficiency  and  effectiveness. 


Timetable: 

Action  Date  FR  Cite 

Begin  Review  02/22/84  5 FR  1201 

End  Review  10/30/84 

Small  Entity:  No 

Public  Compliance  Cost:  Initial  Cost:  $0; 
Yearly  Recurring  Cost:  $0 

Affected  Sectors:  None 


Existing  Regulations  Under  Review 

Government  Levels  Affected:  Federal 

Agency  Contact:  Paul  D.  Mahoney, 

Assistant  Managing  Director  for 
Management,  Merit  Systems  Protection 
Board,  1120  Vermont  Avenue,  NW, 
Washington,  DC  20419,  202  653-8900 

RIN:  3124-AA00 
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